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PROCEEDINGS
[9:43 a.m_]

VICE-CHAIRPERSON HEATH: All right. The
hearing will please come to order. Good morning, ladies
and gentlemen. We"re located in the Jerrily R. Kress
Memorial Hearing Room, at 441 4th Street, N.W. Today"s
date i1s December 8th, 2015, and we"re here for the Public
Meeting and Hearings of the Board of Zoning Adjustment of
the District of Columbia.

My name is Marnique Heath, Chairperson.
Joining me today is Fred Hill, Vice-Chairperson; Jeffrey
Hinkle, who"s back with us today again as a Board member;
and Anthony Hood, a member of the Zoning Commission,
sitting In as a member of the Board today.

Please be advised that this proceeding is
being recorded by a court reporter and is also being
webcast live. Accordingly, we must ask you to refrain
from any disruptive noises or actions while in the
hearing room.

The Board"s hearing procedures and how we
will process applications can be found on the table by
the back door.

All individuals wishing to testify today
will need to do two things. The first i1s, prior to

testifying, each person who wants to address the Board
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must complete two witness cards -- that"s two witness
cards per person -- and give those cards to the court
reporter, who is seated to my right, prior to testifying.
The second thing you"ll need to do is to now stand and
take the oath, administered by the Board Secretary, Mr.
Moy .

MR. MOY: Good morning. Do you solemnly
swear or affirm that the testimony you are about to
present in this proceeding i1s the truth, the whole truth,
and nothing but the truth?

[Withesses sworn en masse. ]

MR. MOY: Ladies and gentlemen, you may
consider yourselves under oath.

CHAIRPERSON HEATH: All right. Thank you,
Mr. Moy. Do we have any announcements of preliminary
ISssues?

MR. MOY: Yes, I do. Thank you, Madam
Chair. Good morning, and good morning to members of the
Board.

Yes, for the record, as to cases originally
scheduled on the docket for today, two cases. First,
Application No. 19112 of 307 Taylor Street NW LLC, that
has been postponed and rescheduled to the hearing of
January 12th, 2016.

Secondly, Application No. 18983 of Carrie
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and Phong Trieu has been rescheduled at the Applicant®s
request to January 26th, 2016.

There®s a third case. Madam Chair, there
IS a case, Application No. 19141 of Janis C. Gross that
has, at the Applicant™s request, to postpone, so that"s
been rescheduled to March 1st, 2016.

While 1 have the microphone, 1°d also like
to add that although not for today, well, on the docket
for December the 15th, Application No. 19147 has been
postponed and rescheduled to January 12th, 2016.

And that"s it, Madam Chair.

CHAIRPERSON HEATH: Thank you, Mr. Moy.

So we have several meeting cases before the
Board today, and we"ll hear those first, and then,
following our meeting cases, we will proceed to our
hearing cases, and we"re going to manage the docket today
a little differently in order to be as efficient with
people®s time as possible. So we will -- once we get to
our hearing cases, we"ll let you all know specifically
the order of those cases, but we won"t -- we won"t follow
the order listed on the agenda today.

So, Mr. Moy, we can begin with our meeting
cases.

APPLICATION NO. 19068
MR. MOY: Yes. Thank you. That would be

OLENDER REPORTING, INC.
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Application No. 19068. This 1s the application of the
Old Pentecost Church Temple of Truth, and this was last
-- this was before the Board for variance relief and the
Board requested additional information, which was fTiled
December 1st, and i1t is i1dentified under Exhibit 44,
Madam Chair.

CHAIRPERSON HEATH: Okay. Thank you. 1Is

the Board ready to deliberate on this case?

[No audible response.]

CHAIRPERSON HEATH: Okay. Okay. This i1s a
case where the Applicant was requesting a variance from
lot area requirements under 401.3, and off-street parking
requirements under 2101.1, for the construction of four
new matter-of-right flats, on four new record lots.

This case, as has been pointed out, was
previously heard on October 6th, and we received notice
recently that the Applicant wanted to postpone decision
from November 17th until today, December 8th. And so if
we"re ready to deliberate I*11 begin.

I don"t have any issues with approving the
relief for off-street parking requirements. We heard
from both the local community and the ANC -- that"s ANC
1B -- that they both oppose curb cuts, and we know that
DDOT would likely, as well. DDOT has also recommended no
objection to the off-street parking requirements, based

OLENDER REPORTING, INC.
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Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on changes to the Applicant®"s TDM plan, and the Applicant
has agreed to those TDM changes.

In the Applicant®s post-hearing statement,
they addressed the requests of the Board and Office of
Planning for the Applicant to further explore the option
of making this three lots rather than four. The
Applicant also submitted some financials regarding the
four-lot option, the three-lot option, and a four-lot
with an affordable component as a part of this new
development, and as a part of the three-lot option, the
Applicant showed three lots, all of equal width, making
three very long, narrow lots, and represented that
dividing the lot In that way would also require relief.
They also showed us an option for three lots where the
lot would be split in half and you"d have two along one
street frontage and one along another street frontage,
and the Applicant represented that that option would also
require additional relief.

And so based on the information that
they"ve presented, 1 do believe that they have
represented their practical difficulty and hardship, and
so I*m inclined to approve this request.

VICE-CHAIRPERSON HILL: Yeah, Madam Chair.
You said everything very well. 1 was -- for a second

there 1 thought we were going to be on either sides of
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this, and I was thinking that would be an Interesting way
to start the morning.

But, yeah, 1 thought that given what worked
for me to get kind of closer to the standard was the
financials, and even though the attorney gave -- he
thought that it wasn"t necessary to provide the
financials, had 1 not gotten those financials 1 would not
have been able to get the point where 1 was able to get
to.

So that being said, | would also be iIn
agreement with you in granting the relief.

CHAIRPERSON HEATH: Okay. All right. So
then, 1 think we can -- 11l make a motion then, that we
approve this request for variance based on the new TDM,
and 1°11 go through the conditions, because 1 think we"d
want to make the conditions a part of this order. These
are conditions proposed by the Applicant, but 1 think
they"re important in this case.

The first i1s that the Applicant shall
include, in the condominium by-laws, public offering
statement, purchase agreement, and deeds, a provision
prohibiting unit owners from obtaining a residential
parking permit, or RPP, for the property from the D.C.
Department of Motor Vehicles, and shall also include a

provision allowing the DMV to release to the homeowners
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association any and all records of those owners
requesting or receiving an RPP for the property. The
condominium by-laws shall include a provision that makes
it a violation of the homeowners association rules and/or
by-laws for a resident of the property to obtain an RPP.

The second condition reads, 1t the building
Is developed as a rental building, the building manager
shall obtain written authorization from each resident
through a lease provision that allows the DMV to release
to the building manager any and all records of that
resident requesting or receiving an RPP for the property.
The third condition reads, the homeowners association, if
the building i1s developed as a condominium building, or
the building manager of the developed as a rental
building, shall monitor resident compliance with the RPP
restriction by requesting from the DMV, every 12 months,
any and all records of residents requesting or receiving
RPPs for the property.

The fourth condition reads, 1t the building
IS developed as an apartment building, prior to obtaining
a certificate of occupancy for the approved building the
Applicant shall record a covenant against the property
among the land records of the District of Columbia,
prohibiting any resident of the property from obtaining

an RPP for such individual®s use of the building as a
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covenant running with the land for the life of the
project.

The fifth condition i1s, i1f the building is
developed as a rental building, the building manager
shall include in i1ts residential leases a provision that
prohibits tenants from obtaining an RPP for the property
from the DMV. Each of these parking restrictions shall
be prominently featured in each residential lease as a
rider that"s separately initialed by each residential
tenant. Any violations of the above parking restrictions
shall be treated as an automatic default under the lease
and provide grounds for termination of such lease. Such
lease shall set forth that landlords shall use prompt and
reasonable efforts consistent with the District of
Columbia landlord-tenant laws to terminate such lease and
remove the tenant from the premises iIn the event of such
default.

The sixth, and 1 believe last -- the sixth
and last condition is, the Applicant will secure up to 12
parking spaces in nearby parking facilities for exclusive
use by the project"s residents for a period of 3 years
after the issuance of the Tirst certificate of occupancy
for the project, as set forth below. The Applicant will
negotiate a lease or other contractual arrangement -- 1is

this right? One second.

OLENDER REPORTING, INC.
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I think I"m doing -- 1 have the wrong

conditions. You don"t have those, do you? 1"m going

through a long list of conditions which 1 believe are not

correct. 1 just realized 1"m looking at the wrong
conditions.

MR. MOY: Yeah, because | was -- that"s
funny. 1 wasn"t going to say anything.

CHAIRPERSON HEATH: You let me go a long
way -

MR. MOY: 1 know, but I was looking at the
official file here, and I was -- 1 couldn®t find anything

that was proffered by the Applicant.

notes.

right.

CHAIRPERSON HEATH: I jumped ahead in my

MR. MOY: That"s all right. That"s all

MS. GLAZER: Madam Chair, we were just

looking at the report from DDOT and there are some

conditions related to Bikeshare membership.

CHAIRPERSON HEATH: Okay.

MS. GLAZER: A one-year car share. It"s at

page 4 of the --

CHAIRPERSON HEATH: Okay.
Glazer: -- DDOT report.
MR. MOY: Exhibit 36, Madam Chair.
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CHAIRPERSON HEATH: Okay. One second.

VICE-CHAIRPERSON HILL: And, Madam Chair, 1
apologize for not helping you there because 1 just
thought you --

CHAIRPERSON HEATH: I went a long way.

VICE-CHAIRPERSON HILL: -- 1 thought -- 1
was following with you along --

CHAIRPERSON HEATH: All right. All right.
So DDOT 1s requesting the following: provide a 1l-year
Bikeshare membership to all leases on a yearly basis, for
a total of 10 years, or a 3-year membership at the
initial sale of units; provide a l-year car share
membership to all leases on a yearly basis for a total of
10 years, or a 3-year membership at the initial sale of
units; and provide one bicycle helmet at each unit at the
initial sale of units, or to new leases, for 10 years.

I believe that"s the -- okay.

So I will make a new motion then, that we
approve the request for variance based on the conditions
proffered by DDOT, as 1"ve just read, and we will strike
those that apply to the next case. But that i1s the
motion to approve, contingent upon the conditions from
DDOT and the new TDM plan measures.

VICE-CHAIRPERSON HILL: I second the

motion.
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CHAIRPERSON HEATH: Okay. The motion®s

been made and seconded. Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All those i1n favor?
[Chorus of ayes.]

CHAIRPERSON HEATH: Any opposition?

[No audible response.]

CHAIRPERSON HEATH: So I believe we have an
absentee ballot.

MR. MOY: Yes. Before | give the vote
count, Madam Chair, we do have an absentee ballot from a
participant, and that is Ms. Marcie Cohen from the Zoning
Commission, and her absentee vote i1s to approve with such
conditions as may be imposed by the Board. So that would
give a final vote of 3-0-2. This i1s on the motion, your
motion, Madam Chair, to approve the relief for variance
from lot area and off-street parking requirements, with
the conditions as you®"ve just cited. Seconding the
motion, Vice-Chair Hill, and, of course, In support of
your motion, Ms. Marcie Cohen. So the motion carries
3-0.

CHAIRPERSON HEATH: Okay. Thank you.
Summary Order.

MR. MOY: Thank you.

CHAIRPERSON HEATH: All right. So our next

OLENDER REPORTING, INC.
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meeting case, Mr. Moy.
APPLICATION NO. 19099

MR. MOY: Yes. That would be Application
No. 19099 of RP 3701 NW LLC, that the Board will recall
that the Board heard the merits of the Application on
November 17th, closed to record and requested additional
information, and that has been submitted into the record
file, Madam Chair, and participating is you, Madam Chair,
Vice-Chair Hill, and Mr. Michael Turnbull.

CHAIRPERSON HEATH: Okay. So at our
hearing that took place on November 17th, the Board asked
the Applicant to address -- okay. You®ve got it? All
right. The Board asked the Applicant to address a number
of things, one of which was the provision of a
restriction on resident®s ability to park, and ability to
apply for RPP. They also asked the Applicant to look at
the resident parking plan that they had in place. Those
two provisions, | believe, are relevant for the requested
relief.

Additionally, the Board, based on comments
and concerns that we heard from the neighbors, asked the
Applicant to look at how they might appropriately
relocate the Chuck Brown mural, which we heard
significant concern about from the community. They were

also asked to look at the rationale behind the number of
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units proposed for the project. They were asked to look
at how they might integrate local businesses and employ
local residents as a part of the project®s construction,
and they were asked to look at their affordable housing
commitment. And based on the Applicant®s post-hearing
submission, | believe they"ve addressed all of our
concerns. The primary concerns would be those of RPP,
and they have provided conditions, as | read a little
while ago, that do significantly restrict unit owners or
potential lessees, depending on how this building is
handled, significantly restricts residents from being
able to apply for residential parking permits.

The Applicant has also changed their stance
on their provision for providing for parking. They have
agreed to provide 12 secure parking spaces for residents
at market rate prices, rather than offering those for
free, for a period of 3 years, and that was another
significant concern of the Board and of the community.

Although these -- the other requests that
we made of the Applicant did not really relate to the
standard for variance directly, the Applicant has offered
to look at potential relocation strategies for the mural,
including looking at potentially putting it on a panel,
so that it could be moved at a later date if development

occurs to the north of this property. They"ve also
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looked at potentially employing local construction
workers as a part of the project, and although they are
not able to commit to exactly the type of business that
will occupy the retail space, they have given significant
-— or they have noted that they will likely lease to a
local business.

And the Applicant has also noted that they
have one unit priced for households earning 50 percent of
the D.C. median income, or area median income, AMI, and
they have two priced for households earning 80 percent
AMI. This results in an affordable set-aside of 11
percent for the project®s residential area.

And so based on that, I am inclined to
approve this application, and based on the strict
conditions that they"ve put forward.

VICE-CHAIRPERSON HILL: Yeah, Madam Chair,

I also agree with everything that you have just stated.
When -- there was a lot of community output for this when
we were doing the hearing, and a lot of the things that
the community was concerned about, you know, I guess we
can"t tie to the variance because i1t"s just not something
that i1s relative to the standard.

There was a lot of issue with the parking,
a lot of issues with the fact that i1If the parking were

free that that might cause more problems later down the
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line, once 1t wasn"t free, for the parking, and so I"m
glad that they -- that we were able to tie the parking
permits to the relief.

Even when the response came from the
Applicant about, you know, trying to hire contractors,
they"11 try to hire contractors, they"ll try to get local
businesses in there, i1t was nice to hear them say those
things. My -- what I1*d like to just let the Applicant
know, as far as for myself -- you know, again, | was
interested i1in the Chuck Brown mural and the community was
interested in the Chuck Brown mural staying, and the fact
that they said that they would put them on panels so that
it could be moved, 1f the wall that they were talking
about putting it on is one that was an at-risk wall, so
that 1t can, you know, be covered, but unfortunately,
again, we couldn®t tie that to the variance. But I'm
agreement and 1 could support the variance relief
requested.

CHAIRPERSON HEATH: Okay. So then I will
make a motion that we approve the requested relief,
subject to the Applicant®"s TDM measures and the
conditions that they®ve put forward, and those six
conditions would be a part of this order.

VICE-CHAIRPERSON HILL: 1 second the

motion.
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CHAIRPERSON HEATH: Okay. The motion has

been made and seconded. Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All those i1n favor?
[Chorus of ayes.]

CHAIRPERSON HEATH: Any opposition?

[No audible response.]

CHAIRPERSON HEATH: So the motion carries.
Before that, though, Mr. Moy, 1 believe you have an
absentee ballot.

MR. MOY: Yes, I do, Madam Chair, and, of
course, i1t"s from Mr. Michael Turnbull. And 1711 like to
take just a second to read his comments 1f I may, for the
record, Madam Chair.

CHAIRPERSON HEATH: Sure.

MR. MOY: First of all, his vote i1s to
approve the application for the relief requested with
such conditions as the Board may impose. And Mr.
Turnbull also says that he®"s i1n support of the
application because the Applicant agreed to incorporate
RPP restrictions into the building®s use as well as
providing 12 off-street parking spaces and providing the
stipulated 1Z units, and committing towards the reusing
and reinstalling the reference to the Chuck Brown mural,

which he 1s iIn support of.
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That"s 1t. So that would give a final vote
of 3-0-2. This i1s on the motion of Chairperson Heath to
approve the relief requested along with the six
conditions. Seconding the motion, Vice-Chair Hill. Also
In support, of course, Mr. Turnbull. We have a member
not participating, Board seat vacant. The motion carries
3-0.

CHAIRPERSON HEATH: Okay. Thank you.
Summary order.

MR. MOY: Thank you.

CHAIRPERSON HEATH: We need a full --
Lawrence is saying we need a --

MR. MOY: A full order?

CHAIRPERSON HEATH: Yeah.

MR. FERRIS: ANC 4C, Madam Chair, was
opposed with respect to parking relief.

CHAIRPERSON HEATH: All right. So we®"lIl do
a full order.

All right. Okay. So our last meeting
case, Mr. Moy.

APPLICATION NO. 18990

MR. MOY: All right. That would be -- yes.
There was a motion for a reconsideration of Application
No. 18990 of Diana Kurnit and Jonathan Brumer. Let"s

see. The party in opposition made their filing for the
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reconsideration and it is in the case record under
Exhibit 51, Madam Chair.

CHAIRPERSON HEATH: Okay. All right. So
the first thing that the Board will need to address with
this case i1s the motion for a waiver of the 10-day filing
deadline, and based on the fact that the movant
represents that they were given the wrong date for
submitting their motion for consideration by the Zoning
Office, 1 am inclined to waive this deadline.

And so if the Board is fine to proceed,
we" 1l proceed to address the motion.

COMMISSIONER HINKLE: Yeah, Madam Chair,
that"s certainly fine and reasonable.

CHAIRPERSON HEATH: Okay. All right. Now,
with respect to the motion for reconsideration, | am
having a hard time with this one. As a part of this
motion for reconsideration, | believe that because this
movant was a party to this case they had many
opportunities to make sure that their point was heard.
They also participated in presentations that the
Applicant made to the ANC, and in both of the hearings
before this Board, since, again, they had party status.

Many of the issues brought up by the party
opponent in their motion were addressed, or could have

been addressed during the hearing, and because they were
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allowed to both testify and cross-examine as a part of
this hearing, in looking at the list of the movant®"s
claims of errors related to the findings of facts, as a
part of this order, 1 have a problem with a number of
them.

The first, the Applicant says that, or the
movant says that the Applicants therefore proposed to
replace this deck at the back of their residence, and
they say that that statement is an error, that the
Applicants aren"t replacing their deck; they“re
constructing a larger and differently configured new
deck. I think 1t was made very clear to the Board
through our hearings and our review of the documents the
configuration of the previous deck versus the proposed,
and so I don"t find that there®s any error here iIn the
Board®s judgment.

The Applicant also states that there is an
error in the statement that during the mid "80s the
opposition party enclosed the porch at her property and
created a screened-in porch. She says that she enclosed
her porch, or that she created the porch 1in 1986, and
enclosed 1t In 2002. That is certainly not a substantive
error, and doesn®"t undercut the Board®s findings.

The movant goes on to talk about the

placement of the stairs, whether it be to the south or
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the north, and the amount of green space that results
from the location of the stairs. This -- the placement
the stairs, the size of the deck, the protection of the
crepe myrtle tree that"s in the back yard, were all
significant subjects of the hearing, and the movant, as a
party to this application, certainly had ample time to be
able to weigh in on all of those issues.

The Applicant, in fact, produced a number
of different options for the configuration of this porch
and the location of the stairs, and the movant, as a part
of her testimony, actually stated that she would be fine
-— 1T the Board decided to proceed with approving this
request that she would be fine with an option where the
stairs were located on the south and an option where the
stairs were located on the north. And so a number of the
Issues that she brings up regarding the placement of the
stairs, | don®"t find to be in error or things that the
Board hasn®"t already accurately addressed.

She also states that there were errors in
OP*"s findings about the amount of sunlight that is able
to come i1nto her basement, depending on the location of
the Applicant®s deck, and during the hearing we heard
testimony from the movant, when the then-Chair asked the
movant, who was the party opposition at that time, about

the location of her own stairs and fence, and a small

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

fence that aligns the top of the landing of her stairs.
He specifically asked 1T her deck stopped some sunlight
from coming into her basement and she acknowledged that
1t does.

So I don"t find, based on what the movant
has put forward, that there are any errors or reason to
allow for this reconsideration.

So I don"t know i1If the Board has any
further comments, but 1 would move that we deny this
motion for reconsideration, based on the information that
I1"ve put forward.

COMMISSIONER HINKLE: Yeah, Madam Chair.
Thank you. 1 don"t have anything else to add. 1 think
your discussion was quite thorough, and 1711 certainly
second the motion.

CHAIRPERSON HEATH: Okay. So the motion

has been made and seconded. Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All right. All those
in favor?

[Chorus of ayes.]

CHAIRPERSON HEATH: Anyone opposed?

[No audible response.]
CHAIRPERSON HEATH: So, Mr. Moy, I think we

also have an absentee ballot on this one.
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MR. MOY: Yes, we do, Madam Chair. We have
three participants on this application, and that would be
Ms. Marcie Cohen from the Zoning Commission and her
absentee ballot is to also deny the request for
reconsideration. So that would give a total vote of
3-0-2, and this would be on your motion, Madam Chair, to
deny the request for reconsideration. Seconding the
motion, Mr. Hinkle, and, of course, also In support, Ms.
Marcie Cohen. No other member participating, Board seat
vacant. 3-0.

CHAIRPERSON HEATH: Okay.

MR. MOY: Thank you.

CHAIRPERSON HEATH: Thank you. We"ll do a
full order on this one --

MR. MOY: Yes.

CHAIRPERSON HEATH: -- since it°s a
reconsideration.

All right. So, Mr. Moy, we can proceed to
our First hearing case, which will be Application 19131.

APPLICATION NO. 19131

MR. MOY: Yes. All right. To the table,
Applicants to Application No. 19131. This is the
Application of Delta Sigma Theta Sorority, Inc., and as
advertised and noticed for variance relief from the non-

profit organization requirements under 217.1(b), and a
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special exception from the non-profit organization
requirements under 217.1. And this, Madam Chair, is to
use as an existing residential building for a non-profit
office use in the D/DC/R-5-B District at premises 1711
New Hampshire Avenue, N.W, Square 154, Lot 26.

CHAIRPERSON HEATH: Okay. Would you please
introduce yourselves?

MS. PRINCE: Allison Prince, and I™m
counsel for the Applicant.

MS. McKINNEY: Rose McKinney, Executive
Director.

CHAIRPERSON HEATH: Got it. 1If you could
repeat that.

MS. McKINNEY: Rose McKinney, Executive
Director.

CHAIRPERSON HEATH: Thank you.

So the Board has reviewed this application
and all of the information submitted to the file, and 1
don"t see any issues with this. Does the Board have any
questions of the Applicant or anything you®d like for

them to drill down on?

[No audible response.]

CHAIRPERSON HEATH: Okay. So I believe
that based on the information that"s been submitted that
the Application is complete. With your permission, we
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can continue on with the hearing without a full
presentation, 1T you®"re fine with that.

MS. PRINCE: That"s fine. We"re happy to
answer questions. We can present some testimony.
Whatever you"d prefer.

CHAIRPERSON HEATH: Okay. As we go through
the hearing, 1f questions come up we"ll certainly raise
them to you.

So Office of Planning, we"ll allow you to
speak. We do have your report, but if there®s anything
additional you"d like to add.

MS. FOTHERGILL: Good morning. For the
record, 1"m Anne Fothergill with Office of Planning, and
we will rest on the record in support of the Application.

CHAIRPERSON HEATH: Okay. Board, any
questions of Office of Planning?

[No audible response.]

CHAIRPERSON HEATH: Applicant, any
questions of Office of Planning?

MS. PRINCE: No questions.

CHAIRPERSON HEATH: All right. We also
have a letter of no objection from DDOT. |Is there anyone
here from DDOT on this application?

[No audible response.]

CHAIRPERSON HEATH: All right. |Is there
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anyone here from ANC 2B? ANC 2B?

[No audible response.]

CHAIRPERSON HEATH: We have a letter from
ANC 2B recommending approval. And so | don"t see any
issues. We normally turn back to the Applicant at this
point -- one second before we do. We don®t have any
letters of support or opposition on this case, but is
there anyone here wishing to speak in support of this
application? Anyone In support?

[No audible response.]

CHAIRPERSON HEATH: Anyone wishing to speak
In opposition?

[No audible response.]

CHAIRPERSON HEATH: No opposition. Then we
woulld turn back to you for any rebuttal or closing.

MS. PRINCE: We"re happy to rest on the
record.

CHAIRPERSON HEATH: Okay. Thank you. Then
I will close this hearing, and, Board, are we ready to
deliberate on this?

[No audible response.]

CHAIRPERSON HEATH: Okay. |1 see no issues
with this and 1*m prepared to move forward with approval,
so 1 would make a motion that we accept this application

for variance and special exception.
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COMMISSIONER HOOD: Second.

CHAIRPERSON HEATH: All right. The
motion®s been made and seconded. Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All those in favor?

[Chorus of ayes.]

CHAIRPERSON HEATH: Anyone opposed?

[No audible response.]

CHAIRPERSON HEATH: So the motion carries.

MS. PRINCE: Thank you.

CHAIRPERSON HEATH: Thank you. Mr. Moy.

MR. MOY: Staff would record the vote as
4-0-1. This 1s on the motion of Chairperson Heath to
approve the application for the request for variance and
special exception relief. Seconding the motion, Mr.
Hood. Also in support, Vice-Chair Hill and Mr. Hinkle.
Board seat vacant. Motion carries.

CHAIRPERSON HEATH: Summary order.

MR. MOY: Thank you.

CHAIRPERSON HEATH: Okay. Our next case,
Mr. Moy, will be 19135.

APPLICATION NO. 19135

MR. MOY: Okay. That would be Applicants

to the table to Application No. 19135 of Greg Dotson and

Janine Benner. This iIs a request for a special exception
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relief under 223, not meeting the lot area requirements
under 401, the lot occupancy requirements under 403, and
the open court requirements under 406, and the non-
conforming structure provisions under 2001.3, to
construct a rear addition to an existing flat in the R-4
District at 1118 E Street, S.E., Square 992, Lot 56.

And 1 believe, Madam Chair, for the record,
I think the Application was amended to include lot
occupancy relief.

CHAIRPERSON HEATH: Okay. All right.

Woulld you please introduce yourself? Make sure your mic
iIs on when you do.

MR. JONES: Kim Jones, architect.

CHAIRPERSON HEATH: Okay. And is that
correct that your application has been amended to include
the lot occupancy?

MR. JONES: Yes.

CHAIRPERSON HEATH: Okay. So this is for
lot area 401, lot occupancy, court, and non-conforming
structure. |Is that correct?

MR. JONES: Yes.

CHAIRPERSON HEATH: Okay. All right. So
aside from that, | don"t see any issues related to this
application. Does the Board have anything they*d like to

hear from this applicant?
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[No audible response.]

CHAIRPERSON HEATH: All right. Then we --
I would offer to you that you do have the right to make a
full presentation. However, the Board doesn®"t -- believe
that your application is complete, based on the
information that we"ve received so far. We may have
questions for you as we proceed through the hearing, if
you"re fine for us to continue with the other parts of
the hearing.

So then 1°11 turn to Office of Planning for
any additional comments they*"d like to make.

MS. THOMAS: Good morning, Madam Chair.
For the record, Karen Thomas with OP, and we have nothing
further to add and we rest on the record. Thank you.

CHAIRPERSON HEATH: Thank you.

Board, any questions of Office of Planning?

VICE-CHAIRPERSON HILL: No.

CHAIRPERSON HEATH: Does the Applicant have
any questions of Office of Planning?

MR. JONES: No.

CHAIRPERSON HEATH: Okay. I imagine you
wouldn®"t.

Is there anyone here from DDOT on this
application?

[No audible response.]
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CHAIRPERSON HEATH: We do have a letter
recommending approval from the Department of
Transportation. We also have a letter recommending
approval from ANC 6B. Is there anyone here from ANC 6B
on this application?

[No audible response.]

CHAIRPERSON HEATH: All right. We have a
letter in support from your adjacent neighbor, as well.
Is there anyone else here wishing to speak in support of
this application? Anyone else in support?

[No audible response.]

CHAIRPERSON HEATH: Anyone wishing to speak
In opposition?

[No audible response.]

CHAIRPERSON HEATH: No opposition. Then we
woulld normally turn back to the Applicant for any
rebuttal or closing, but 1t seems that this has been
pretty straightforward. So anything else you"d like to
add?

MR. JONES: Nothing else.

CHAIRPERSON HEATH: Then we®"ll close this
hearing. 1Is the Board ready to deliberate?

[No audible response.]

CHAIRPERSON HEATH: 1 think this has been

pretty straightforward, as 1 said, so I will make a
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motion then that we approve the request for special
exception, based upon the relief requested for 401, lot
area, 403, lot occupancy, 406, court, and 2001.3, non-
conforming structure.

VICE-CHAIRPERSON HILL: 1 second.

CHAIRPERSON HEATH: The motion has been
made and seconded. Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All those i1n favor?

[Chorus of ayes.]

CHAIRPERSON HEATH: Anyone opposition?

[No audible response.]

CHAIRPERSON HEATH: So the motion carries.
Thank you.

MR. JONES: Thank you.

MR. MOY: Staff would record the vote as
4-0-1. This is on the motion of Chairperson Heath to
approve the application for the relief requested.
Seconding the motion, Vice-Chair Hill. Also iIn support,
Mr. Hood and Mr. Hinkle. Board seat vacant. Motion
carries.

CHAIRPERSON HEATH: Okay. Thank you.
Summary order.

MR. MOY: Thank you.

CHAIRPERSON HEATH: Then we will proceed to
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our next application, Mr. Moy, which will be 19139.
APPLICATION NO. 19139

MR. MOY: Okay. Application No. 19139.
This 1s the application of Sayles Place LLC. This
application, Madam Chair, was advertised and noticed for
special exception relief from the new residential
development requirements under Section 353. This would
permit the construction of a new 58-unit apartment
building 1n the R-5-A District, 2645-2651, | guess it"s
pronounced Sayles Place, S.E., Square 5872, Lots 964,
966, 968, 983, and 985.

CHAIRPERSON HEATH: Okay. Good morning.
Would you please introduce yourselves.

MR. TUMMONDS: Sure. Good morning, Madam
Chair. 1™"m Paul Tummonds, of the law firm of Goulston &
Storrs.

MS. MOHAMED: [I"m Sarra Mohamed with WC
Smith.

MR. CONNORS: Good morning. I1"m Dennis
Connors with SK+I1 Architects.

CHAIRPERSON HEATH: Okay. All right. So,
again, the Board has reviewed this application and 1
don®"t see any significant issues or anything that -- any
Issues, rather, or anything that we need to drill down

on. Does the Board have any questions on this one?
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[No audible response.]

CHAIRPERSON HEATH: So, then --

Mr. TUMMONDS: We will follow the lead of
the previous applicants.

CHAIRPERSON HEATH: Perfect. Okay. Then,
Office of Planning, is there anything you®d like to add?

MS. ELLIOT: Good morning, Madam Chair,
members of the Board. For the record, I"m Brandice
Elliot, representing OP, and we"re happy to rest on the
record of our report, recommending support of the
Application.

CHAIRPERSON HEATH: Okay. Thank you. Does
the Board have any questions of Office of Planning?

[No audible response.]

CHAIRPERSON HEATH: I imagine the Applicant

MR. CONNERS: No questions.

CHAIRPERSON HEATH: Okay. We do also have
a letter of no objection from DDOT. [Is there anyone here
from DDOT wishing to speak on this application?

[No audible response.]

CHAIRPERSON HEATH: We also have a letter
of approval from ANC 8C. 1Is anyone here from ANC 8C?

[No audible response.]

CHAIRPERSON HEATH: All right. No letters
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In support or opposition on this. Is there anyone here
wishing to speak i1n support? Anyone iIn support?

[No audible response.]

CHAIRPERSON HEATH: Anyone wishing to speak
In opposition?

[No audible response.]

CHAIRPERSON HEATH: No opposition. Then,
again, normally we would turn back to the Applicant for
any rebuttal or closing.

MR. CONNERS: We rest on the record.

CHAIRPERSON HEATH: Okay. Then, is the
Board ready to deliberate?

COMMISSIONER HOOD: Yes, Madam Chair.

CHAIRPERSON HEATH: Do you want to make a
motion?

COMMISSIONER HOOD: Yeah. 1711 make a
motion, unless one of your other colleagues wants to
comment.

CHAIRPERSON HEATH: I"m happy to have
someone else take the lead.

COMMISSIONER HOOD: Okay. I will move
approval of -- for special exception from the new
residential development requirements under Section 353,
to permit construction of a new 58-unit apartment

building 1n the R-5-A District at premises 2645-2651
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Sayles Place, S.E., Square 5872, Lots 964, 966, 968, 983,
and 985). That®"s my motion, unless there are additional
comments to be had.

CHAIRPERSON HEATH: Second.

So the motion®s been made and seconded.
Any further discussion?

[No audible response.]

CHAIRPERSON HEATH: All those i1n favor?

[Chorus of ayes.]

CHAIRPERSON HEATH: Anyone opposed?

[No audible response.]

CHAIRPERSON HEATH: So the motion carries.
Mr. Moy. Thank you.

MR. MOY: Staff would record the vote as
4-0-1. This 1s on the motion of Mr. Hood to approve the
application for the relief requested, the special
exception relief, 353. Seconding the motion, Chairperson
Heath. Also in support, Mr. Hinkle, Vice-Chair Hill.
Board seat vacant. Motion carries, Madam Chair.

CHAIRPERSON HEATH: Summary order.

MR. MOY: Thank you.

CHAIRPERSON HEATH: So, Mr. Moy, you can
call our next application. That will be 19127.

APPLICATION NO. 19127
MR. MOY: Yes. Thank you. That would be
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Application No. 19127 of 2800 Sherman, LLC, as advertised
and noticed for a variance relief from the lot area
requirements under 401.3, the lot occupancy requirements
under 403.2, the rear yard requirements under 404.1, the
limitation on compact parking space requirements under
2115.2, and special exceptions from the -- well, this is
what was publicly noticed -- from the height requirements
under 400.23, the lot width requirements under 2604.3,
and the accessory parking space location requirements
under 2116.5, and this is to construct 11 flats iIn the
R-4 District at 2800 Sherman Avenue, N.W., Square 2857,
Lot 818.)

CHAIRPERSON HEATH: Okay. Thank you.
Woulld you please introduce yourselves?

MR. COLLINS: Of course. 1°m Christopher
Collins with the law firm of Holland & Knight.

MR. ZAYETS: Jerry Zayets, Capital City
Real Estate.

MR. BAGNOLI: And David Bagnoli with McGraw
Bagnoli Architects.

MR. COLLINS: And joining us shortly will
be Jessica Bloomfield of Holland & Knight.

CHAIRPERSON HEATH: Okay. Thank you.

Can you clarify the relief being requested,

since we"ve had a change?
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MR. COLLINS: The relief requested --
excuse me. We"re asking for area variances from Section
401.3, 403.2, 404.1, 2515.2, and special exception
approval under Section 2604.3, 2116.5.

CHAIRPERSON HEATH: Okay.

MR. COLLINS: Plus, if necessary, the new
roof structure regulations, which are not yet in effect.
It"s an i1ssue of when they become effective, we have a
plan that meets the current requirements but would
require a special exception under the new requirements.

CHAIRPERSON HEATH: Okay.

MR. COLLINS: But we"ve addressed that in
our statement.

CHAIRPERSON HEATH: Sure. Okay.

All right. And so you"re aware of Office
of Planning®s opposition --

MR. COLLINS: Yes, we are.

CHAIRPERSON HEATH: -- currently. So I
think what we"re going to -- what 1 would like to hear 1is
I would like for you to address their opposition -- It"s
quite a bit -- to lot area, occupancy, lot width, and
rear yard. And so it would also be great for you to just
run through what you®"ve just given us.

MR. COLLINS: Sure.

CHAIRPERSON HEATH: So, Board, i1s there
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anything else you"d like to hear from the Applicant as a
part of theilr presentation?

[No audible response.]

CHAIRPERSON HEATH: We need one more copy.
Okay. So if you could present your presentation.

MR. COLLINS: Thank you. Thank you. And
just to clarify right now, what we"ve just handed in are
two things. Number one is a revised site plant,
different from the one that was submitted with the
application, and this iIs to address the discussion by OP
regarding the projection into public space. WeT"ve
revised the site plan to address those concerns. We
regret the oversight and we now have a plan that conforms
to the public space requirements. This will have to go
to the public space committee -- I"m sorry, to DDOT for
public space review, In any event, but It Is corrected,
so you have i1t corrected In the record.

The second document we submitted is a
survey to mark. There®"s been some discussion, that we"ve
seen some letters about possible extension of our project
into property of others, and so this is to address that,
at the time that that arises.

CHAIRPERSON HEATH: Okay.

MR. COLLINS: This is an application for a

variance and special exception relief to construct 11
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flats, which would be 22 units, and to include 15 parking
spaces. The relief necessary for variance i1s due to the
exceptional situation or condition of the lot, which Mr.
Bagnoli will describe in further detail. It includes the
lot configuration, the lot size, and the lot dimensions.

There"s also a -- one thing that has not
been addressed in our pre-hearing submission is the
petroleum contamination on the site, which also adds to
the exceptional situation or condition at the property,
and the need to excavate and remediate.

The strict application of the regulations
woulld Impose a practical difficulty on the Applicant.
The site plan, the layout, and the architecture proposed
In our submission Is consistent and compatible with the
surrounding community and meets market demand. The
strict application of the regulations would result In a
plan that is not consistent and compatible with the
character and fabric of the surrounding community, and
the strict application of the regulations would result in
larger houses, on larger lots that are more expensive
than the market iIn this vicinity.

We believe that relief can be granted on
the variances without substantial detriment the public
good, and without substantial impairment of the iIntended

purpose and integrity of the zoning regulations. The lot
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area, the lot width, the lot occupancy, and the rear yard
are consistent with what 1s found in the neighborhood.

We designed a project to be consistent with what 1s found
in the neighborhood. The public good is furthered by
redeveloping the site with current commercial or
industrial use, with dwellings that are consistent and
compatible with the character of the neighborhood and
which are marketable and affordable.

At this point I1*d like to just turn i1t over
to Jerry Zayets of Capital City.

MR. ZAYETS: Thank you, Chris. Good
morning. My name is Jerry Zayets and I*m with Capital
City Real Estate. 1°m the Director of Development and
Acquisition for the project, so | oversee the direct
operations and P&L responsibility for the entire project.
We"ve been doing development in the district since 2006.
We"ve built dozens of residential projects, successful
residential projects in various wards -- 1, 2, 3 -- in
the district.

This particular site is on a former gas
station, so as part of that obviously there®s
contamination that could potentially accommodate --
that"s going to require remediation. Based on our
drilling and our environmental reports, the contamination

IS up to 16 and 18 feet deep. What that means i1s we have
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in significant amount of clean fill to make this a

success and to get approval from DOEE.
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In addition, we are proposing 22 units. Of

the 22, we"ve met with various members of the community,

the ZBD board, and the ANC, and we"ve agreed to set aside

2 units at 50 percent AMI. These units will be distinct.

They" 11 be distinct because they will be between 1,200

and 1,500 square feet, and we have agreed to set aside

those at 50 percent AMI, which is above and beyond the 80

and the 50 that would be typically required. This is
basically a derivative of multiple meetings with the
neighborhood, the residents, and Councilmember Nadeau.
She also commended us on our work-through with our
neighbors and the AMI designation.

I1*d like to turn now to David Bagnoli,
that"s going to go over the specifics of the site and
will dive into the character and why we feel we"re
compatible with the surrounding architecture.

MR. BAGNOLI: Good morning. David Bagnoli
with McGraw Bagnoli Architects.

This site, 1T you"re not familiar with the
location, i1s at the iIntersection of the northwest corner
of Sherman and Girard Avenues, N.W. 1It"s currently

occupied by the Foote Plumbing Building, i1s what people
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know the site for. Here, what you see i1s the flag-like
nature of the lot, which has the alley tail that goes
north-south on the page, and the predominant rectangle
occupies the corner of Sherman and Girard Avenues. You
also get a sense of the context of the neighborhood,
starting with this slide, in terms of the scale of the
lots and the housing that surrounds the project site.

The existing lot, just to go over a few
things, one, has a curb cut out onto Sherman Avenue,
which we"ll be removing, so we think that will help
redirect traffic towards the alley, which is where all
our principal parking will be. There are currently 18
surface spaces that you see In this survey as well as 8
spaces and existing garages. We are proposing 15 total
spaces iIn our project, so we will be reducing parking
from a total of 26 to 15 spaces, as well as taking away
that curb cut off of Sherman.

Looking at the broader area, and dealing

44

with OP"s concerns in terms of the lot area, we did a lot

of research In to the existing lots around us, and as you

can see there"s quite a variation in the lot widths and
in the lot sizes, as 11l show In the next couple of
slides here. We have as low as 680 square feet on
certain lots immediately across, catty-corner from our

site, and go up to lots of approximately 1,400 square
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feet. So there®s quite a bit of range in the lot size
within which we"re trying to insert the development, and
we"re trying to stick with that character of the lot size
as well as the width of the buildings, which I*1l go iInto
Jjust now.

So as you zoom in on the site, which is
shown there in the powder blue, kind of massing diagram
there, there are a number of lots immediately adjacent to
us that are 16 feet wide. There"s also a 12-1/2-foot
wide lots as well as across to the south, some lots that
are 20 feet wide. We think that keeping in context with
the neighborhood, trying to be at 16 and 15 feet wide is
really an architectural response. We also believe that
facing the units onto Sherman is the right approach to
this lot, because i1t gives us primary frontage onto
Sherman, as does the opposite four corners and up and
down Sherman, and then turning the units towards Girard
as you move to the west.

Here"s our site plan. You can see we"re
eliminating that lot curb cut on the right. The parking
on the flag that you see to the left, there®s 15 on-grade
spaces that are open to the air, permeable paving there
but there will be garage doors. A lot of what we heard
from the neighbors was concerns about traffic, parking,

and trash, and so we are putting all the parking off the

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

alley with secured doors and a wall along that alley,
although 1t won"t be covered. Designated trash areas,
there®"s two trash areas that are designed. 1 guess | can
use the mouse here to show you Trash Area 1 here, and
Trash Area 2.

The 1Z units that Mr. Zayets mentioned is
Unit L -- so you can see that Unit L is actually quite a
bit bigger than some of the other units that we"re
proposing here, and, in all, we believe that the
architectural design of the site and the buildings i1s In
keeping with the context of the neighborhood.

Just a few shots to give you a sense of
what we"re proposing. As Mr. Collins referenced, we are
pulling back the projections into public space to be the
3 feet to deal with the DDOT oversight that was
referenced in the report.

This is that elevation towards Girard
Street, to the south, so you®"ll have a series of six row
houses to the south and then the 5 onto Sherman on the
right. And here, a little more view from Girard Street,
the alley there to the left where parking will occur, and
then here"s the view from Sherman.

And then, just in terms of the elevations,
one of the things that 1*1l point out here In just a

moment i1s this fence that you see right here. One of the
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questions that had come quite a bit with the ANC and the
neighbors is a way to secure the site so that people
couldn™t lurk in the kind of dark recesses of what, in
adjacent properties, had been kind of pedestrian little
accessways to the rears of the lots. So we"ll have a
fence. The whole side will be fenced off and lit, per
the neighbors® requests. Also, there"s a lot of trash
cans that end up happening out on the street that the
neighbors were really concerned about, and so those trash
areas were gquite important to them.

The scale of the units was also important
to them. They wanted to make sure that the development
had affordability included within 1t but also gave the
opportunity for young families to stay within the
district, so the units are designed as 2- and 3-bedroom
units within the configuration.

And then here®"s the alley parking that I
mentioned, which shows those 15 cars, the access point.
So 1 can explain how the parking works in a little more
direct i1f you"re interested, but there will be a series
of rollup doors that are open to the sky.

And then, finally, this Is just a section
through the site that shows the rear of the units that
are facing Girard, and on the left i1s the Sherman units,

and they"ll be a two-over-two configuration, with two
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units per lot. And then just some sight lines In terms
of the roof structures that Mr. Collins had referenced.

MR. ZAYETS: Let me add two more other
points, for the record. For the 1Z units, in compliance
with our theory as building homes for families, the IZs
will be 3-bedroom, so there will be two 3-bedroom IZs at
50 percent AMI. We just wanted to stay consistent with
the general message of this community, is that this is
going to be larger homes for families.

As far as the market data, we"ve done
significant research all along Sherman Avenue and Girard
and various surrounding neighborhoods, and we felt that
given the site and the market demands, the sweet spot, we
felt, for units was in the 1,300 to 1,400 square foot
range, both for 1Z and market, and that®"s what we intend
to develop, and the plan the represents. This is not a
market for smaller, you know, condominium type units, and
we feel that the scale is perfectly appropriate for what
IS out there In the market and financeable and
economically feasible.

MR. COLLINS: And your studies -- you used
-— tell us a little bit about what you®ve done In terms
of coming to a market price for these units.

MR. ZAYETS: Sure. 1It"s quite simple. So

the best thing to do for any market study iIs you go out
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there and you pull market comps and you see what"s
selling and what"s in demand. So what we"ve done iIs we
basically trolled market comps for the last 6 to 8
months. We put them into a database and we look at
patterns and consistencies, and then you whittle it down
to a geographic location that is immediately adjacent to
the site, to really provide a context of the immediate
neighborhood. So i1t"s essentially MLS, tax data from
real PropertyQuest, and so on, and you compile i1t and
then you generate iInto a spreadsheet, and then you
analyze i1t and make conclusions based on the immediate
data that"s available, and that®"s what we did.

MR. COLLINS: And what do your conclusions
show?

MR. ZAYETS: The conclusions basically
indicate that if you look at the market statistics for
the Immediate area, and you"re looking at 2-bedroom units
and large, to 3 bedrooms, the conclusions is the blended
average for that neighborhood is around 1,329 square
feet. Our units will be slightly larger. We feel that
we can go just a little bit beyond that. We"re at
average blend at 1,400 square feet per unit, so that"s
pretty significant given the rest of the market, where
their typical unit today, in the market is 8-, 900 square

feet. So we think we"re right in that submarket. And in
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terms of per-foot outsale, the market indicates somewhere
in the $490 per-foot range, but given that our units are
slightly larger, they"re going to be at a slightly lower
per-foot number. But, again, we feel they“re compatible.

IT we go above and beyond, if we build
outside of that scope, meaning 1,600, 1,700 square foot
units, we feel we"re going to be drastically outside the
realm of what"s out there and financially feasible.

MR. COLLINS: Did you compare the financing
numbers with a matter-of-right scenario?

MR. ZAYETS: We did, and the basic premise
iIs when you"re looking at a subdivision -- well, first is
you have to see to make sure that i1t architecturally
fits. A good, successftul project both has financial
feasibility and 1t has to architecturally fit. It has to
make sense with the neighborhood. You can®t build
anything that"s drastically oversized and too big because
then you®re out of character, and people don®t want to
live In anything that"s too much out of whack.

So the conclusion that was made i1s that if
we do, by right, we"re, iIn essence, developing 1,800,
1,700 square foot lots, and there 1s no commended market
premium for that additional land. 1It"s just going to be
additional value that we"re going to have to push on the

outsale, and that will bring that end result, that
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deliverable product, 1t will be out of whack with the
market and not economically viable. That"s the
conclusion.

MR. COLLINS: And the environmental
remediation that you mentioned before, does that factor
into the financial numbers you used?

MR. ZAYETS: It absolutely does. So prior
to any purchase, what you do is you do your typical due
diligence, and you drill on the site, and you hire an
environmental consultant, such as what we did, and you
forecast 1t. But, in essence, you®"re still taking a
risk. | mean, you do six, seven core samples. You“re
making an educated guess on what"s below the ground. But
you hope that your assessment®s correct and the purchase
and any overruns, | mean, you just eat it. That"s just
part of what we do. So there"s a fundamental risk in
what we do but it has to be calculated and it has to be
well thought out, and we think we have a pretty
comprehensive plan to repurpose this commercial property
into a viable residential project.

MR. COLLINS: And the result of the
environmental study that you conducted with DOEE, what"s
the anticipated cost of remediation?

MR. ZAYETS: We®"re projecting it to be

somewhere in the $800,000 range for this site.
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One more thing. |If we can just reiterate
where the location of the curb cuts on Sherman Avenue,
David, 1f you can, and just reiterate the loading and the
trash and everything else, please.

MR. BAGNOLI: Sure. So you can see in this
drawing it shows the ghosted former curb cut onto
Sherman. 1t"11 be closed off. And then the trash areas
are contained areas here and here, for the trash, and
then the parking is all accessed off of the public alley
here.

MR. ZAYETS: One other comment that we
heard from two ANC meetings is a lot of the Sherman
Avenue lots north of us are all landlocked, and as a
result, the dumpsters or the trash is just sort of
scattered around Sherman Avenue. Part of master
redevelopment, we intend to have a property management
agreement, call it an overall operation manual, and the
trash will be one of those items that will be recorded
with land records, as far as service location and
everything else. We just want to make sure that we"re
consistent with the message that we"re delivering to the
community and what the end product will be, and that was
a big issue, is to make sure that trash is not collected
on Sherman Avenue, and we feel we"ve addressed that.

MR. COLLINS: So, Madam Chair, just in
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conclusion, we believe that what we"ve done here i1s a
site plan which makes the most sense, iIn terms of the
context of the community, in terms of the economics of
the project, the marketability of the project, the demand
for the project, the responsiveness to the community iIn
terms of larger units, 1Z units, traffic congestion --
there®s no traffic generated onto Sherman Avenue anymore
-- and a site plan which has parking off to the side.
There will be cross easements allowing this to be access
to the parking and the trash, so that trash can be
managed out to the street on the appropriate days and
that the parking can all be funneled into one location
appropriate to the site, which 1s in the alley.

And so we believe that we have met the
standards for variance relief. You"ve asked us to
comment on OP. We did not talk about the special
exception for parking, but I believe that OP was in
support of that.

With regard to the roof structure, Mr.
Bagnoli talked about that a little bit iIn the his
presentation, but the roof structure special exception
woulld be required 1T this order was issued after the
effective date of the new regulations, and 1t"s a special
exception that requires a showing of no adverse impact,

and 1 think we"ve shown, with the drawings, that i1t is
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set back, at least one for corner greater than one-for-
one 1is virtually not -- 1t"s consistent with the current
roof structure regulations. It"s below the height
permitted in the new regulations and It has the square
footage of space within that"s less than the new
regulations would require.

CHAIRPERSON HEATH: Okay. All right.

MR. COLLINS: Thank you.

CHAIRPERSON HEATH: Thank you. Board, any
questions?

COMMISSIONER HOOD: Yes, Madam Chair. Can

you show me again where those two IZ units were, 2-, 3-

bedrooms?

MR. BAGNOLI: Do you want to see those in
plan or -- let me show you an elevation and then plan.
So in elevation it"s the -- 1t"s the unit to the right

here, would be the 1Z, so virtually indistinguishable
from all of the rest of the units on Sherman Avenue. And
then 1n this rendering 1t"s the white that you see there
on the right-hand side, center of the image.

COMMISSIONER HOOD: Help me understand. Is
that an end unit?

MR. BAGNOLI: It is an end unit, yes.

COMMISSIONER HOOD: Both of them?

MR. BAGNOLI: They"re two-over-twos, just
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like the rest of them.

COMMISSIONER HOOD: Oh, okay. They"re two-
over-twos.

MR. BAGNOLI: Yes, sir. There"s two within
that.

COMMISSIONER HOOD: But they“"re on the end.

MR. BAGNOLI: They are on the end, and I"11
go back to the site plan here so you can see i1t. It"s
the white unit on the right there. And then iIn the site
plan you can see that i1t"s bigger. The lot L is where
the 1Z 1s, and 1t"s deeper than the adjacent.

COMMISSIONER HOOD: My orientation iIs a
little off. Let"s go to the -- I guess | need to give
back my merit badge -- let"s go back to the full site of
the whole -- you know, the --

MR. BAGNOLI: This one?

COMMISSIONER HOOD: Yeah. Yeah. Show me
where 1t is.

MR. BAGNOLI: So this is Sherman Avenue
that"s running low across the page, and Girard that runs
east-west, and this is the unit at the end here, onto
Sherman.

COMMISSIONER HOOD: Okay.

MR. ZAYETS: David, if 1 may make one

comment. The units are In the same building but they"re
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stacked, meaning they"re not all basements. So one of
the 1Zs will be lower, so we"ll call i1t cellar and first
floor, and then the second I1Z will be iIn the second and
third floor, and i1t"1l have the roof access.

COMMISSIONER HOOD: Okay.

MR. ZAYETS: So we"re talking the same
stats, same build-up, same consistency makeup as the rest
of the --

COMMISSIONER HOOD: But they®"re in the same
area and they"re two-over-two?

MR. ZAYETS: Yes.

COMMISSIONER HOOD: All right. Okay.

MR. ZAYETS: That"s right. They will be a
little bit larger In terms of square footage because
we"re sort of a little bit over the 10 percent. We"re in
the 10.3 percent of the total project makeup, iIn terms of
what the 1Z 1is.

COMMISSIONER HOOD: Okay. Mr. Zayets, do
you know how IZ units are treated? You know, they
usually get the worst view, the worst site, the worst
place and everything, so I don"t think that"s too bad,
unless my orientation is that far off.

And let me ask you. You all went to 50
percent of the AMI. Did you discuss anything any lower,
any deeper?
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MR. ZAYETS: The i1ssue that comes into play
i1s all the other expenses. We originally presented a 50
and an 80, and then the community basically came back to
us and said, "You know, you guys are asking for a certain

amount of relief,” and then we came back and modeled it.
What we struggle with is once you -- we were actually one
of the first developers to sell the first I1Z in the city,
at 1700 Euclid, and what we"ve found is that once you go
below a certain threshold, 1t becomes a challenge to
actually sell the 1Z units. We felt 50 is a number that
we would be comfortable and we felt was economically
viable, for both, at 50 percent. On a 3-bedroom, 1 don"t
recall exactly the number but 1 think it"s In the
$140,000 range. 1°d have to check that.

COMMISSIONER HOOD: Okay. One of the
things | know in this area is a lot of residents are
concerned about encroachment. Even 1 know some of the
files here -- 1 don*"t know If 1t"s particular to this
case -- talking about rezoning. The BZA cannot do a
rezoning. The Zoning Commission does that. But one of
the issues that 1 see iIn a lot of cases up iIn this
particular area is a lot of people having i1ssues with
encroachment, and 1 think that"s a very valuable concern.
And when 1 look at these cases, | wonder, okay, well,

we"re starting here. How further down the line are we
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going to go? And this i1s actually in line with another
case that we had last night, and the same question | seem
to be asking my -- talking about again today, encroaching
upon an existing zone, that continue to go on down and
change the stability of that neighborhood.

So 1*m not necessarily concerned as much in
this case. 1 think what concerns me though is some of
the uses of the property and which the Office of
Planning, 1 think, articulated. 1 think you tried to
address 1t. I1"m not sure if I"m there with you yet, Mr.
Collins. I™"m not sure it 1"m there.

So, anyway, | will cease my talking at this
point and turn it over to the Chair. Thank you.

VICE-CHAIRPERSON HILL: I have a question.

CHAIRPERSON HEATH: Sure.

VICE-CHAIRPERSON HILL: Can you show me --
I mean, you®"re aware of OP"s issues, right, in the report
and in the lot area, the lot width, the lot occupancy,
but some of them are in compliance and some are not,
correct? The unit?

MR. BAGNOLI: That"s correct.

VICE-CHAIRPERSON HILL: And which ones are
you having issues with, with, for example, the lot area?
You know, you"re at 885. Which one"s the 885?

MR. BAGNOLI: That"s lots G through L, or
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885, 1T 1"m correct?

VICE-CHAIRPERSON HILL: Yeah. Sorry.

MR. BAGNOLI: So i1t"s all of those.

VICE-CHAIRPERSON HILL: Okay.

MR. ZAYETS: David, if you can go to the
actual streetscape, the actual rendering. So I live iIn
a, call 1t a semi-Wardman row in Mount Pleasant, and --
can you go to the next slide please? There you go.
Perfect.

MR. BAGNOLI: Hold on. I think there®s a
better one. That one. That"s Sherman and Girard.

MR. ZAYETS: Right. So, to us, when we
first acquired the site, the typical thing we did we walk
and we look for architectural fit and rhythm and patterns
and consistency, and -- can you go to the other slide
that actually shows the gap between -- there you go. And
what we"ve found is when we walked Sherman and Girard, up
and down, east and west of the block, Is we wanted to put
something together that was consistent with the urban
fabric and the rhythm of the towns, and we felt that i1f
this gap -- can you i1dentify the gap please? -- was
widened, 1t would create a greater separation between the
continuity of Girard versus Sherman. So, In essence,
that rear yard would get larger. It would remove the

fabric. It would, In essence, break that urban fabric
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and create that disconnect, and the i1dea is that we
wanted to keep i1t, that 1t was consistent with the rest
of the rhythms and patterns on the other side of the
block. And that"s why we arrived at this particular
orientation.

VICE-CHAIRPERSON HILL: And if you weren"t
here and you were going to do i1t by-right, that"s where
you got the 18 unit, at 1,700 square feet? Is that what
you said?

MR. BAGNOLI: On 18 -- what did you say,
Chris? You were talking about the by-right.

MR. ZAYETS: Sixteen.

VICE-CHAIRPERSON HILL: Oh, it was 16.

MR. ZAYETS: Sixteen.

MR. COLLINS: What would happen on those
Sherman Avenue units is that you®"d have a lot depth,
given the lot width -- I*1l just address the lot width on
Sherman Avenue. The lot is kind of 5 feet short of the
ability to do 16-foot-wide units, and that"s why we"re
asking for the variance to make then 15 feet. |If the lot
was 5 feet longer along the frontage of Sherman, we
wouldn®"t need a variance from the lot width requirement.
But 1T we were to make it a conforming lot area
requirement, that depth off of Sherman would be twice as

big as 1t"s proposed to be. The rear yards are very
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close to conforming along Sherman right now, with that
plan. I1f we had to make the lots twice a deep, you-"d
have this big open space of land that would not be -- it
woulld be a big rear yard and it wouldn®t be occupied by
anything.

VICE-CHAIRPERSON HILL: Where would the big
rear yard be?

MR. BAGNOLI: Sir, 1f you look at this
axonometric, Chris is talking about this gap here. The
big rear yard would be -- you"d lose however much depth
of unit here to have a big gap. And as you can see,
adjacent, the buildings come quite close when they turn
the corners, from the frontage on Sherman to the frontage
on Girard. Does that make sense?

VICE-CHAIRPERSON HILL: Mm-hmm.

MR. ZAYETS: 1t"s a breakup of what we call
the urban fabric. There®s a continuity, there®s a rhythm
with all corners. 1It"s an articulation of ones going
east-west and north-south, and the greater theilr rear
yard, the greater the gap becomes, and the greater the
breakup of that urban fabric becomes, if -- that"s the
best way to describe it.

CHAIRPERSON HEATH: And so what you-®ve
proposed is consistent with the breaks that occur in the

neighborhood already?
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MR. ZAYETS: Right. Right.

MR. COLLINS: And in many instances, the
variance we"re asking for are minimal, in terms of lot
area, rear yard, things of that nature. It"s trying to
be compatible with the character of that neighborhood is
what drives this.

CHAIRPERSON HEATH: Okay. All right.
Board, any other questions?

[No audible response.]

CHAIRPERSON HEATH: All right. So 1°d like
to see where Office of Planning is now, on this, if you
don®t have any other comments.

MR. COLLINS: No. Any other questions,
we"d be happy to answer.

MR. GYOR: Good morning, Madam Chair and
members of the Board. Stephen Gyor with the Office of
Planning.

We support the concept of the project in
that 1t would develop an underutilized parcel and
contribute to the expansion of the district"s housing
supply, including those 1Z units, and result in a design
largely adhering to the neighborhood context, including
the height, the width, the design, the rhythm, the
overall size of the buildings. We also support the

Applicant™s public space changes that we saw today,
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removing those encroachments as well as the proposed
environmental remediation.

I think our issue i1s with the nexus between
the exceptional situation and practical difficulty, and
when new lots are created | think there"s an opportunity
to provide lots which are more conforming to the R-4
zone. But as I mentioned in the report, 1f the Board
does find that there iIs a nexus between the exceptional
situation and the practical difficulty, we would not
oppose or propose parking relief.

Thank you.

CHAIRPERSON HEATH: Have you talked to the
Applicant about other solutions that might be closer to
conforming, or regulations?

MR. GYOR: We did talk -- we met with the
Applicant and we did talk about i1if there were fewer lots,
you know, then the subject of the gap came up on Girard.
This wouldn®t be, necessarily, iIn context with the
neighborhood. And I think, you know, in talking to Steve
Callcott from the Historic Preservation Office, and doing
a little bit of research, 1 mean, there are certainly
areas where there are gaps iIn neighborhoods and then
there are areas where there aren"t. So here, within this
context, | did see a few, other secondary streets with

small gaps. | think from an urban design perspective, |
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think the Applicant i1s right. 1 think you do want to
have, you know, maintain that street wall, 1T possible.

CHAIRPERSON HEATH: Okay. Board, any other
questions of Office of Planning?

VICE-CHAIRPERSON HILL: Yeah, I do. 1
mean, you“re opposed to -- and my computer just went down
-— you"re opposed to quite a few of the variances. |
mean, what does the project look like 1If -- for you to be
in approval of 1t?

MR. GYOR: 1 think our suggestion Is, you
know, perhaps one fewer lot on Girard, and then you could
have, you know, greater lot sizes along Sherman. You
know, there would be, potentially, a gap there, but
without actually seeing that proposed design with fewer
units 1t"s difficult to say, you know, without actually
doing a site plan, what form it would take.

VICE-CHAIRPERSON HILL: Sure, and 1
appreciate that. And would they still need variances for
that?

MR. GYOR: I think that they would need
similar relief to some extent. 1 think it would be a
smaller degree of relief, most likely. They would
probably still need some variances in some locations,
such as along Sherman. You know, they are proposing

15-foot lots. It probably wouldn®"t change that
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condition, so they"d still need that variance, for
example.

VICE-CHAIRPERSON HILL: Okay. Thank you.

CHAIRPERSON HEATH: Has the Applicant
looked at solutions similar to what Office of Planning
has described, with fewer lots, specifically along
Girard?

MR. ZAYETS: So we have. 1 was actually in
a meeting, | think, twice with the Office of Planning,
and our position is basically we think what we have is
pretty -- is fairly consistent with the architectural
makeup, and the comment on removing one of the lots on
Girard would just widen that gap, and we think it would
build something that"s out of character, and that"s why
we"re presenting this design and this concept. So, |
mean, we have studied it but we feel this is the most
comprehensive and the most compatible product out there
for this particular lot.

VICE-CHAIRPERSON HILL: When you say "widen

that gap,™ can you show me what you"re talking about?

Mr. BAGHOLI: Yeah. The reason i1t would be
IS because we"re at the 60 percent lot coverage. So even
iIT you lost this, we wouldn’t close that gap by pushing
those units back to any significant degree. Does that

make sense? So 1If you were to do it as Stephen had
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suggested, and lose -- 1 think you were suggesting maybe
you lose this one, so that these lots got deeper, you-"d
widen the gap. And with a lot occupancy restriction, you
wouldn®"t necessarily be able to Till that in with a
bigger building.

MR. ZAYETS: So, in essence, you would just
have more fence on Girard, versus building.

CHAIRPERSON HEATH: So this is about the
look and consistency of the neighborhood, not about the
financial deal associated with —-

MR. ZAYETS: Well, as I mentioned, both. A
successful project must meet both the standards and, iIn
our perspective, a project has to look well, has to fit
well, and 1t"s got to be economically viable. So It°"s a
two-part test.

CHAIRPERSON HEATH: 1 figured that. You
just hadn®"t -- I hadn®"t heard you say it.

MR. ZAYETS: It absolutely is. | mean,
there®s a lot of overly built, overly ugly things, and 1
have all sorts of nicknames for them. There®s one on V
that I use, and 1n my generic conversation, at 9th and V,
and people don®"t want to live in ugly, and people don"t
want to live in vinyl siding. People like things that
are fit. People like things that are neat. People like

things that are contextually appropriate. | mean, that"s
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our motto. I"m a district resident and 1 believe In It.
So this 1s what we feel 1s most appropriate for this
particular site condition that we have here.

COMMISSIONER HOOD: Madam Chair.

CHAIRPERSON HEATH: Go ahead.

COMMISSIONER HOOD: If I was just to say to
you, from what | see Is just a design issue -- which 1
understand about If you take away it widens the gap. But
iIT | was to say to you 1t"s an overall design issue, how
woulld you respond back to me? What would you say to me,
iT 1 said, ""Oh, come on now. You can do better than
that. You can design it differently.” What would you
say back to me? I"m kind of there with you, but 1 just
want to see what you would say back to me.

MR. ZAYETS: David, do you have any
comments?

MR. BAGNOLI: You know, we®ve been working
quite a bit with the owner/client as well as with the
neighborhood group. We had a number of options that we
took to the neighborhood and they -- and, 1 think,
rightly so -- were very interested in the architecture
and the design and layout of the site. |1 would say that
we kind of came to this conclusion with the neighborhood.
Where we went to the ANC, we were unanimous In support of

the project, for i1ts architecture, I think i1s really what
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got us over the kind of variance -- 1f | can kind of put
words In their mouth; they"re not here necessarily.

MR. ZAYETS: No. That"s correct.

MR. BAGNOLI: But 1 think it was the
architecture that made them feel comfortable with the
variances, in addition to the two IZs, at 50 percent.

MR. COLLINS: When you say architecture, do
you mean materials as well, concept?

Mr. BAGNOLI: It was materials, the
context, the way we treated the site In terms of opening
towards Sherman being slightly different than towards
Girard, because Sherman i1s a busier, louder street. We
took that into consideration, which was a comment that we
got from them as well.

COMMISSIONER HOOD: And can you just go
back over that nexus that Mr. Gyor was talking about?
Reiterate again that nexus that Mr. Gyor is still having
some trouble with saying, okay, this is good. But he
says that 1t the Board can help you with that, or the
Board finds that nexus, then they wouldn®t have an issue.
Can you just reiterate that?

Mr. COLLINS: Sure. The exceptional
situation or condition about the property really relates
to its size, its shape, its dimensions. The dimensions

along -- and the fact that when 1 say dimensions, I"'m
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talking about the fact that there®s a flag, that little,
very narrow thing going up the alley, which i1s virtually
unusable for anything except parking. It also adds
tremendously to -- because these are individual lots and
not an apartment house layout, It"s an apartment house
zone, those lot areas get put in Lots A and B, if you can
just draw up the site plan. Lots A and B on the western
side get a disproportionately larger amount of lot area
than the others. The way this site plan lays out, also,
these units would also typically have -- these lots would
typically have, on their site, a parking space. Well,
they don*t because the parking spaces are all on the
western side.

So when you look at the lot area, you have
to factor i1n, in your thinking about this, that there is
at least a parking space, iIf not a parking space and a
driveway, on private property that would add, what, a
couple hundreds square feet of lot area to each of the
lots, and the fact that the lot 1s, from north to south
along Sherman, 1s 5 feet short of the ability to get
five, 16-foot-wide units. That"s why they"re 15 feet
wide. You have the, what i1s referred to as the gap area
behind the units on Sherman. We are virtually iIn
conformance with the rear yard requirement, but the lots

-- so the footprint is there. The rear yard requirement

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

iIs there. The open space i1s there. We just don"t need
-— we don"t need another gap of 25 feet along Sherman to
make these lots attractive and livable, because the rear
yard is already there.

We have, similarly, along Girard Street, if
the lot was north-south, a little bit deeper, we would
have conforming lot areas on that as well. We have the
required rear yards along Girard. We have virtually the
required rear yards along Sherman -- they“"re just a
minute amount short, and that"s all driven by the
required width of the lots along Girard, at 16 feet.

So there®s a lot of -- we factored In many,
many things, and a strict application of that, the
regulations, based upon those exceptional situations
imposes these practical difficulties i1n making totally
conforming lots. We tried to make them as conforming as
we could iIn every context. We are somewhat slightly
below the requirements.

IT you look at this, Mr. Hood, and 1
realize -- and maybe you, iIn your unique situation as the
Chair of the Board, 1f you look at this more as like a
site plan -- 1t°s not a PUD. 1It"s not a site plan. It"s
an 1l-unit development. But if you look at it as a
whole, we believe i1t lays out most logically the way

we"ve done 1t here, and looking at i1t, looking at it in
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the context of the community, looking at 1t In response
to community concerns, we think that we"ve developed a
design that i1s consistent and compatible with the
community, It provides the open spaces that are required
by zoning, 1t provides the parking and access as required
by zoning, In an appropriate location.

So we"ve tried to do many, many things, and
we use materials -- we can incorporate materials that we
believe are appropriate to the site. There are others iIn
the neighborhood that are not appropriate. We have some
photos of that in the plans that we*ve shown you. But we
think that masonry and the design, the character, we
think 1s compatible, and that"s what we"ve tried to do.

COMMISSIONER HOOD: Okay. Thank you, Mr.
Collins. Actually, Ms. Heath i1s the Chair of the Board.
You mentioned that 1 was the Chair of the Board. Ms.
Heath is the Chair.

CHAIRPERSON HEATH: 1 think he --

COMMISSIONER HOOD: I know where you were
going, but 1 wanted to make sure that i1t was clear.

MR. COLLINS: 1 didn"t mean to demote
anyone.

COMMISSIONER HOOD: I don"t want nobody to
think 1™"m taking over.

CHAIRPERSON HEATH: 1 can give you
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additional responsibility i1f you"d like.

COMMISSIONER HOOD: Now let me ask Mr.
Gyor. After hearing that again, I"m just trying to see
-- did that help you with that nexus, or is Office of
Planning still in the same place? 1"m just curious.

MR. GYOR: Well, I think the Applicant"s
argument regarding how the parking space is at least
conceptually applied to each of the lots does help. You
get there, to some extent. It"s not, you know, something
that you see in the zoning regulations per se, but it is
kind of conceptually, you can apply them. And I think
the environmental remediation, you know, is an issue, and
as | said, we support that. Typically, you know, that
woulld contribute to sort of the economic argument that
the Applicant i1s making, and typically we don"t evaluate
economic arguments. But the Board, of course,
historically has. So 1 just wanted to note that as well.

COMMISSIONER HOOD: Okay. Thank you.

Thank you, Madam Chair.

VICE-CHAIRPERSON HILL: Madam Chair, 1 have
a question for OP.

CHAIRPERSON HEATH: Sure.

VICE-CHAIRPERSON HILL: So just as far as
the third prong, OP doesn"t think that, you know, the

relief could be granted without substantial detriment to
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the public good, substantially impairing the intent,
purpose, and integrity of the zone plan 1f this were to
be approved?

MR. GYOR: I think it is largely in the
context with the surroundings. | think 1t"s a mixed
evaluation on that. 1 think it is largely in context
with the surrounding neighborhood. I think 1t iIs
proposing a level of density that is higher than you
would typically see In the R-4 zone, so | think our
evaluation 1s mixed.

VICE-CHAIRPERSON HILL: Okay. Thanks.

CHAIRPERSON HEATH: Would you say that it"s
a higher density because of the number of lots that are
proposed, because of the --

MR. GYOR: Correct. Yeah. The lots are
significantly smaller than the minimum required by the
R-4 zone.

CHAIRPERSON HEATH: Okay. Any other
questions of Office of Planning, Board?

[No audible response.]

CHAIRPERSON HEATH: Does the Applicant have
any other questions of Office of Planning?

MR. COLLINS: No. Thank you.

CHAIRPERSON HEATH: All right. [Is anyone

here from DDOT, wishing to speak on this case?
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[No audible response.]

CHAIRPERSON HEATH: We do have a letter of
no objection from DDOT, and they have requested that you
continue to work with them through the public space
requirements.

Is there anyone here from ANC 1B on this
application? Anyone here from ANC 1B?

[No audible response.]

CHAIRPERSON HEATH: We do have the letter
recommending their approval. We don*"t have -- I do -- |
don*t believe we have any letters of support on this
application, but iIs there anyone here wishing to speak in
support? Anyone wishing to speak i1n support?

[No audible response.]

CHAIRPERSON HEATH: Anyone wishing to speak
In opposition? Anyone who is wishing to speak in
opposition, you can come forward.

We received several letters, just, |1
believe i1t was this morning or late last night, iIn
opposition. I1"m not sure i1f any of those people are
here. But 1If you are wishing to speak In opposition,
please come forward at this time. Yes, please have a
seat.

One second. You -- if -- yes, you do. |If

you could go ahead and fill out cards and we"ll get
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started while you do that. Make sure you fill out two
cards and give them to the court reporter.

So what we"ll have you do i1s introduces
yourselves, and then we"ll hear from each of you. Mr.
Moy, i1f you could keep the time, we"ll give you each 3
minutes to speak.

ATTENDEE: Did they get sworn in?

CHAIRPERSON HEATH: Were you here to be
sworn in this morning? Okay. All right.

So i1f you could please introduce yourself.
Make sure your mic Is on.

MR. SCHOLNICK: Sorry. Andrew Scholnick.

I reside at 1020 Girard Street, which 1s iImmediately
opposite the proposed project.

Me and my neighbors have a couple of
general concerns. One iIs the proposed density, the
addition of 22 units in an area that doesn®"t have any,
right now. In addition to what®"s proposed to these 44 to
66 bedrooms, it would increase the population
considerably and we"re worked about, as mentioned, not
only trash but traffic, activity, anything that might be
going on just to set an addition.

But beyond that, we"re more concerned about
accountability and responsibility during construction of

the proposed site, from beginning with the excavation,
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what sounds like a 30-foot pit iIn a residential area,
which would require heavy equipment. We"re worried about
construction, both of the streetscape and the buildings
themselves.

I will say that the plan Is much more
aesthetically pleasing than the original draft that was
circulated in August. 1 like the changes that were made,
particularly regarding the large windows facing the
residential street on Girard. That"s been reduced, and 1
think aesthetically 1t"s much more pleasing to the
neighborhood. But we really are concerned about the
accountability of the developer and the contractor and
any other service providers that will be on the property.

We"ve had other neighbors, particularly in
the development of our own building at 1020 Girard,
talking about, you know, dumpster utilization, and
emptying, how regular it is, or not regular, noise
complaints, drilling at early hours on weekends,
responsibility of who"s In charge on the site and even
time. Really, our concern is about who do we contact
with a complaint and who"s most -- who has the authority
to immediately address anything that might be going on
with the neighborhood or the people really affected in
the area.

So we"re really looking for assurance from
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the developer and the general contractor and whoever else
might be there that we have a point of contact and a
person that is responsible and accountable to go to, and
hopefully work through it. We do want to see the
property utilized as opposed to a vacant lot, but it
should be done iIn the most responsible manner possible.

CHAIRPERSON HEATH: Okay. Thank you. And
to your point, we understand your concerns about density.
Issues related to construction are not before this board.
So, you know, you can certainly address those with the
developer and with their contractor and with DCRA, but
this board doesn®t address issues related to
construction.

MR. SCHOLNICK: Yeah. 1 mean, we hope that
In considering the pit digging or whatever, soil
remediation that needs to be done, you hopefully factor
Iin the equipment necessary to do some of these things, or
what it would take to meet the requirements or standards
laid out before the committee. But I understand that"s
other processes i1nvolved. Thank you.

CHAIRPERSON HEATH: Thank you.

MR. WARNECKE: Good morning. My name is
Mike Warnecke. |1 also reside at 1020 Girard Street,
catty-corner to the proposed property.

First off, 1 would like to say that, |
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mean, we"re delighted to see that property developed In a
way that will enhance the neighborhood. We think 1t"s
great that there"s going to be something that will
burnish the block and make 1t more appealing, give more
curb appeal.

Like Andrew, 1 have some concerns with the
density proposal. 1711 acknowledge that, you know, Cap
City has a nice parking arrangement that they®"ve set up,
and 1t appears, earlier in the process, before we got
involved, that they®ve taken steps to address some of the
density issues. But one of the concerns we have is with
that many people living in those buildings, even with the
parking situation maybe addressed for the residents
themselves, you®ve got people coming to visit them and
street parking i1s already really tight there. You know,
that said, we"re not here to say, you know, to stop the
project, but we*"d just ask that as it"s going forward
that the density issues be addressed, and also, again,
we" 1l look for other opportunities to make sure that as
Cap City proceeds with this, that they®"re good neighbors
to those of us who live In the area. Thank you.

CHAIRPERSON HEATH: Thank you. Anyone else
wishing to speak in opposition?

IT you could pass your witness cards to the

court reporter.
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And you were both here this morning to be
sworn in; correct? Yeah, okay.

MR. JACKSON: My name is Willie Jackson,
and 1 live at 2018 Sherman Avenue, next to Foote"s
Plumbing.

CHAIRPERSON HEATH: Make sure your mic is
on. You"ll have a glowing green light. There you go.

MR. JACKSON: Okay. My name i1s Willie
Jackson. I live next to Foote®"s Plumbing on 2018 Sherman
Avenue, and my main concern -- my aunt sold me that house
in "82, that that lot, everyone has done what they want
to do with that lot, and D.C. government has done no
controlling of anything. My main concern this morning,
with all the other issues that we are talking, but court-
wise, that i1s the encroachment of property. 1 did not
bring -- because 1 was informed that 1 did not need to
bring all those materials -- but when we met with Jim
Graham, in his office, I have a map that was given to me
by the surveyor®s office, where my property went up to
the garages.

When 1 come out and looked the other day,
and 1 had to call the councilman, and the chief officer
Jackson came up, and she was highly upset, because, she
said, "Y"all pay your taxes.”™ Mr. Donaldson here, he was

given that little public alladayclo [ph]. He been paying
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his taxes. Then we come back and we see a line that was
drawn all the way back behind his utility shed, and 1
said to them, "What is this for?" And they said,
"Jackson, the developer said the guy put that, said he
was working for the developers. He"s a surveyor, and
that he"s just doing his job.™

So | was just teaching at school and 1 got
very upset. 1 asked the principal, could 1 take the
evening off. He said, "Go and rest yourself.” 1 went
home and 1 looked where the line came, and 1 said, "You
know what? They said the rich get richer and the poor
get poorer.'” 1 said, "They gave us a mule and they gave
us some land. Now they left us with the mule and took
the land.”™ [I"m not going to stand for i1t. 1 said, "IT
I"ve got to go up on the Hill, wherever 1 have to go."
Encroachment i1s encroachment.

And 1 spoke to the councilmember yesterday,
and she said, "Mr. Jackson, you need to explain that,"”
because I said I did not bring the maps with all those
survey maps that I"ve had, before Mr. Ernest, Mr.
Foote"s, and to the president now. And none of them --
now we look -- 1"m missing about 8 feet, and the 8 feet,
almost in 6 Inches exact, is that same 8 feet 6 inches
I*ve been working for years, where Mr. Foote®s put that

burlding up across that easement back there, coming from
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the main alley, that goes to these houses that®"s where
they get out. But that easement -- and that"s the same
distance, 8 feet 6 iInches.

Now, Mr. Donaldson will speak, but | say,
Mister -- the ANC guy -- we don"t get along that well,
because he"s pro developer. He has not been to our or
asked any of the homeowners to meet. The only thing I"ve
met Capital one time. He came to say, "Mr. Jackson, why
don®"t you sell us your house.”™ The young lady next to me
last night, she said, '"He asked us to sell our house.™ 1
told them, ""Hey, he got $1.5 million, he could have it.
IT he can"t, then look at i1t, because I"m going to be
here."

So my thing i1s, the encroachment and the
community, we were not worked with. All we see is things
going up. We opposed when they put that building across
there, Earl®s house, the green house now, next to that
yellow house, 2807, 1 think is the address, on Sherman.
Now, we opposed that. Mr. Bobby opposed i1t because his
house i1s next to that house. Well, the law at that time,
you could pop up anywhere you wanted to pop. But then, we
came together. We asked the Afro American and the
Hispanic. We came together and we met, and we did not
wish to see pop up of three-story houses go up there. If

they wanted to build stories, cross family, fine.
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CHAIRPERSON HEATH: Okay. Excuse me. Your
time 1s up, so If you could bring your statement to a
close.

MR. JACKSON: My statement is we truly, |
truly oppose, and 1 wish 1t could be stopped until
further clarification could be done to bring the
encroachment and other issues to the table.

CHAIRPERSON HEATH: Okay. Thank you. Were
there any questions?

COMMISSIONER HOOD: So there®s an easement,
and this is the first time -- maybe | missed 1t. There"s
an easement. I1"m sorry.

CHAIRPERSON HEATH: 1 hadn"t heard it.

COMMISSIONER HOOD: Yeah. There®s an
easement by your house, where this property is. Is that
what I"m -- am 1 understanding?

MR. JACKSON: No. The easement is off the
big alley. Off that big alley, the big public alley,
there was an easement came through there, 8 feet 6
inches, and 1 gave the -- | had the place when Mr.
Foote"s bought 1t. 1 had the title researched. 1 paid
the $250 to have the property, to look and see, and on
that easement, on that piece of paper they say easement
for the right, for these homes. It had our lot and the

plot on that piece of paper. But that went to deaf ears,
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COMMISSIONER HOOD: But let me -- let me
stop you here. Let me -- help me to walk me through
this. There"s an easement in the alley that this
project, if it"s built, will take away that easement. |Is
that --

MR. JACKSON: Mr. Foote has taken it away.
We"ve been fighting him, but they will go along and take
it further away, yes.

COMMISSIONER HOOD: So even though Mr.
Foote took i1t, you still have some part where you can
ingress and egress back there. Correct?

MR. JACKSON: No. No. All our trash has
to come out the front door. The neighbors put their
trash on the porch. |If you come along, they had seafood,
you just smell it until the next day the trash, on
Friday, they pick it up. There®s no way they can go to
the back of the house. None. Everything has to come to
the front.

COMMISSIONER HOOD: How long has it been
like that?

MR. JACKSON: Since Foote took over the
place, and we"ve been fighting for permits and things.
We could not get anything, so that"s where we are.

COMMISSIONER HOOD: So does the surveyor-s
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office -- does the plat show that there"s an easement
there? Is that recorded?

MR. JACKSON: Well, that"s -- 1"m glad you
asked that, because when Mr. Foote bought the place from
Ernest, there was a deed, and it had a, look at Exhibit
A, and it says privileges and rights and easements for
the property. But, however, when Mr. Foote purchased the
place from Mr. Ernest, that section was not on the deed.
The deed changed overnight. So that was wiped out of the
deed, and 1 have both deeds -- the deed from Ernest, that
he sold it to another guys and foreclosed, with that
information in 1t. Then I have the other deed where Mr.
Foote had, that the information was not in 1t. So how It
was changed, | don"t know.

CHAIRPERSON HEATH: You have a copy of
those?

MR. JACKSON: I have a copy. | didn"t
bring all that today because | was in formed that this is
just a zoning, and you take that when y"all are getting
ready to go to court. So | said, okay, that"s where we
will go. 1I"m not going to take i1t lying down.

COMMISSIONER HOOD: Well, actually,
actually, Madam Chair, 1 would ask that we look at that,
and Mr. Collins, we need to make sure that this is right.

I don"t know who told you to take i1t to court, but some

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

of that i1s actually, 1 think, due diligence on this
Board, to make sure that i1If there"s an easement recorded,
It needs to be honored. 1°m not sure what happened
previous, and I*m not blaming this Applicant because,
actually, 1 think you all, at least from what I™m
understanding and the merits for what 1"m hearing, you
all have worked well with the community, councilmember
support, design. You know, I"ve got that. But now this
IS another issues, that I think that we need to look at,
Mr. Collins, and I"m sure you know how to investigate
that probably more than some of the rest of us.

MR. COLLINS: Well, 1 would agree with
everything except your statement right there.

CHAIRPERSON HEATH: Is this something you
were aware of? Had you heard of --

MR. COLLINS: We®"re prepared to address
that issue today, on the records that exist, but we will
go back and take a look, because this iIs an issue that
needs to be resolved.

COMMISSIONER HOOD: Okay.

VICE-CHAIRPERSON HILL: Can you just show
me, on the plans, where the 8 feet 6 Inches encroachment
us, or supposedly i1s?

MR. BAGNOLI: This Is a survey to mark that

you see up on the screen, and there"s no indication of an
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easement on any of the surveys that we"ve done.

MR. ZAYETS: Can I actually comment on
that? So when we were out initially, meeting with the
neighborhood, 1 actually went out and knocked on doors
and said "this i1s our plan, this i1s our survey."” |1
walked them out to the back of the site, the gentleman to
my left, and 1 said, "You know, this is where the metes
and bounds survey iIs. Here i1t is, staked.” And if you
can actually focus your eye on the slide, specifically

where 1s says "‘public alley,”™ and you were to look south
of that, that line -- can you identify the south line? --
that line is the line that"s in question. So what we did
was after we realized that there were some concerns from
the neighbors about this dispute or this location of
contention, we specifically hired a surveyor to do what"s
called a survey to mark, and what that means is it
establishes that line and then it records i1t with the
Office of Surveyors. This --

VICE-CHAIRPERSON HILL: So that"s the line,
the line that"s south of that public alley? That"s what
you"re speaking of?

MR. ZAYETS: Correct. Correct.

VICE-CHAIRPERSON HILL: So Mr. Jackson®s

home i1s south of that line?

MR. ZAYETS: Correct. It"s technically
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east. The orientation 1s a little --

MR. BAGNOLI: You have to get this to fit
on a page. It"s on the bottom of the page.

MR. ZAYETS: So what we did was we
obviously hired a surveyor. Prior to closing, obviously,
you do a metes and bounds and you make sure there"s no
easements or anything else, and you hire a civil
engineer, and we did the typical stuff and we did not
locate any easements. |If there was anything prior to the
purchase of Foote®s Plumbing, 1 mean, we can only see
what"s out there on record and with the Office of
Surveyors and OTR. | can®"t say or anything, comment
about anything else prior to that. We did not locate
anything. Our title insurance, our title policy, title
research didn*"t locate anything. So what we did was,
this was a check, just to make sure that we"re not crazy,
Is we went out and we did this survey to mark, and we did
not locate anything.

IT our i1mmediate neighbor i1s concerned, and
1T one of the stipulations is we provide an easement for
that individual to carry trash across our property to the
alley, we"re more than happy to entertain that and
accommodate that, as needed, just simply for the fact of,
you know, we"re going to be neighbors for quite some time

and we"re more than happy to accommodate that, 1T needed.
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But we"ll work with the property owner and whatever means
IS required. But this i1s why we brought this document,
was just to i1llustrate that property line.

MR. JACKSON: May 1 also say I have a
survey"s map that was given to me, when we met in Jim
Graham®s office, and 1 asked the surveyor, and 1 remember
Jim Graham say, '"You"re a music instructor. You"re not a
surveyor.”™ | said, "What difference does that make?'" but
he still didn"t let me get my question. 1 had that map
In my possession, showing where my land went when they
made that L-shape. So | don®"t know. All this is coming
from the surveyor®s office and | said to the
councilmember, "To me, everybody is doing what they want
to do. Nobody i1s keeping any record as to when i1t was
changed, why it was changed, and who changed i1t." And
that part, by coming to the community, to talk to us, |1
won"t say what it Is, but that is most untrue. They do
what they want to do.

CHAIRPERSON HEATH: Can you get us a copy?

MR. JACKSON: I can get you a copy. 1 can
fax you one down this afternoon.

CHAIRPERSON HEATH: If you could coordinate
with the Zoning Office to make sure that gets into the
record, just so we can see what it Is that you“re

referring to.
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MR. JACKSON: I will.
CHAIRPERSON HEATH: All right. So we have

MR. DONALDSON: My name is Leon Donaldson,
and I live on Sherman Avenue, N.W., 2814 7th Avenue.
Well, he already said what -- what"s to be said, and it"s
similar, the same thing.

MR. JACKSON: Hew as given land, and he"s
been paying taxes on his land.

MR. DONALDSON: Well, I"m involved in his
land problem, because behind the garage is what, | mean,
the land behind of it, the public alley, it was a -- they
called 1t -- when we first moved there, 1 moved in there
in 1971, and we were going out of our back yard, we had a
fence behind us. 1t was a -- with an opening and then
behind the garage, and we would put our trash out back,
to the main alley. All the residents were on that --
homeowners, was carrying their trash out the back yard,
to that main public access.

So years later, the trash people stopped.
We had to bring 1t out to the corner of Girard and
Sherman Avenue. And now we bring it out to the front of
our house. Well, all those years we were carrying it out
to the -- 1t was the alleyway, that he called the

easeway. We were carrying it out to the main alley,
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public alley, with the trash.

CHAIRPERSON HEATH: Okay.

MR. DONALDSON: And also, when they came
down with the surveyor a few months ago, 1 already know
where my property went, because It was a fence behind my
house, my yard, between the garage and the alleyway, I
call 1t, you know. So | knew my property went to the
fence. But now they came in there with a surveyor, and
now they said they own in my yard, by 8 feet inside of my
yard, inside my fence. And the ANC man was there, and
this guy was there, Dave, and also a few more guys they
brought down. 1 don®"t know who they were. But they go
and said -- | start paying taxes on that piece of
property about 12 years ago, 8 years ago. They said,
"We"ll give you all this property."™ But I wanted to
clean 1t up. It was junky iIn there, and grow it up, and
they were using it for everything, and 1 got machines for
my job, my boss man®s truck, a dump truck. 1 cleaned
that out, hauled three loads to the dump.

And they growed back up years ago. | asked
Councillman Smith to do i1t for me. He didn"t never do 1it.
He kept promising me. So when Councilman Graham got in,
I kept after him, so he began to be a friend of mine, and
so we -- he sent some people up there to cut off the top,

the height. So | just went in and cut it all out. And
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we kept maintaining, and so | kept after him, about
keeping i1t clean. He said, "We give you all that, you
know." Nobody said okay. And know that I was concerned.
We didn®"t say we wanted 1t. And all of a sudden here
come the tax, from down at the tax place, sent us a
separate tax for that little piece of area. It was about
9 feet from that garage to my fence. They sent me a tax
from the one we"d been paying all the time, we got that
tax plus the separate one.

CHAIRPERSON HEATH: Okay. Your time is up,
sir. If you could bring your statement to a close.

MR. DONALDSON: Huh?

CHAIRPERSON HEATH: Your time is up. |IT
you could bring your statement to a close, please.

Okay. Thank you. We appreciate you all
coming down, and 1f you could -- as | said, if you could
get that -- a copy of the survey that you have.

MR. JACKSON: I*11 send you the survey.

CHAIRPERSON HEATH: Please do. Thank you.

VICE-CHAIRPERSON HILL: I have a question.

CHAIRPERSON HEATH: Sure.

VICE-CHAIRPERSON HILL: Thank you, Madam
Chair. The diagram that you guys have up right now, just
so | understand clearly, those lots -- 136, 137, 138, and

I don"t know 1f there®"s another one below that -- but so
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that"s the back, or that"s how the trash i1s going out
currently, from their homes.

MR. BAGNOLI: I think they said -- so, what
you should understand is there®s a long line of attached
garages all along the alley that landlocks those lots, so
they can"t go --

MR. ZAYETS: The orange line, sir.

MR. BAGNOLI: The orange line is the
structure. That"s the structure.

VICE-CHAIRPERSON HILL: That"s the
structure proposed.

MR. ZAYETS: No, no, no. That"s the
existing survey of the conditions that are there.

MR. BAGNOLI: The existing alley. 1 mean,
the existing garages. There®"s a brick and -- 1f you look
down here, brick and block garage, that®"s the orange
line. So there"s building there.

VICE-CHAIRPERSON HILL: Okay.

MR. ZAYETS: And then the property line is
due east of that, where it says '"‘rebar access."'

MR. BAGNOLI: Thirty-five feet here.

VICE-CHAIRPERSON HILL: So they can"t get
to that back alley now. Is that what you®"re telling me?

MR. ZAYETS: Correct. They"re landlocked.

MR. BAGNOLI: Which 1s why I think they
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were saying they take their trash to the porch.

VICE-CHAIRPERSON HILL: That"s what they do
now.

MR. ZAYETS: Correct.

MR. BAGNOLI: That®"s my understanding.

VICE-CHAIRPERSON HILL: Okay. And when you
were proposing, or you were offering up something, that
they could take their trash out the rear, what are you
proposing?

MR. ZAYETS: So if 1t"s a matter of working
with the community and achieving the end goal, and that"s

VICE-CHAIRPERSON HILL: 1t could be.

MR. ZAYETS: Well, we don"t like trash iIn
front of our buildings when we sell them.

VICE-CHAIRPERSON HILL: Sure.

MR. ZAYETS: 1t doesn"t help us.

VICE-CHAIRPERSON HILL: Sure.

MR. ZAYETS: That’s what I mean. We need
to work with the community. So 1t doesn®t help anyone.

VICE-CHAIRPERSON HILL: No, I"m just --
yeah, I"m sorry. |1 don"t mean to cut you off. 1"m just
trying to figure out what you®"re proposing.

MR. ZAYETS: So the north portion of this

i1llustration, where the parking i1s, that"s all flat, so,
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In essence, that should be at the same elevation
topography as the rest of the lots on the east. So if we
need to put a gate where the cursor i1s, to allow trash to
go through our property --

VICE-CHAIRPERSON HILL: Okay. Okay.

MR. ZAYETS: -- we"re more than happy to do
that. | mean, that"s a totally reasonable request and
logical. More than happy to accommodate that.

VICE-CHAIRPERSON HILL: Okay.

MR. ZAYETS: We"re also struggling to
locate the owner directly north. Someone is paying
property tax but we don®"t even know who it is. It"s kind
of a mess. We"ve also acquired the tax lot on the lot
north of that, and we"re trying to acquire --

VICE-CHAIRPERSON HILL: And north 1s that
way, In the --

MR. ZAYETS: So above the existing garages
there is basically a public dumping ground, and there"s
$100,000 of tax liens. We didn"t bring this in the
presentation because we have to foreclose on i1t. But
we"re, iIn essence, trying to assemble the entire portion
of this alley and provide continuity, and just clean up
the entire project.

So if it"s a matter of giving them --

allowing them to access the alley so that trash can be
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done, we"re more than happy to accommodate that and
Incorporate i1t into whatever document, land record we
can, 1T 1t needs to come to that.

COMMISSIONER HOOD: Actually, Madam, |
think i1t does. 1°m sorry they left. 1[I"m not sure what
happened, what"s going on with that. But I think it
does. | think we need to try to memorialize that, and
I"m not sure how it could be done in a BZA order. But in
some kind of way i1t needs to be memorialized, or at least
to where we can point to 1t again. Mr. Collins, he"s an
expert on that.

MR. ZAYETS: Absolutely.

COMMISSIONER HOOD: And 1 think that would
defray some of that, but then we can get back to what"s
requested. But 1 think that would take some of that
concern away, because obviously, from what 1*m hearing,
they"ve been paying taxes on this, so when you®ve been
paying this city -- 1 know sometimes some of the things
may be a little mixed up.

MR. ZAYETS: Things happen.

COMMISSIONER HOOD: Right, and if they"ve
been paying taxes on it, | believe that"s theirs. But we
need to find a way to make i1t work, and as you say, the
good neighbor policy. So we need to memorialize that

some way, | think, Madam Chair.
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CHAIRPERSON HEATH: Yeah. Absolutely.

COMMISSIONER HOOD: There they go. Okay.
So 1 wanted them to be able to hear some of this so they
know, moving forward, how this is going to play out.

CHAIRPERSON HEATH: Okay.

MR. ZAYETS: That was my intent on meeting
with them initially and actually trying to get a
conversation. But the moment we got on the issue of the
lines 1t got hostile, and at which point 1 said, "Look,
we"re going to hire a surveyor to mark.”™ We did that and
we gave 1t to the ANC, and the members of the ANC went to
them individually, without our presence, and basically
had a discussion. 1 take it it was not resolved, but
we" 1l do whatever i1s required, whatever effort i1t is to
get this resolved.

CHAIRPERSON HEATH: Okay. All right. So
we definitely want to get this -- come to some conclusion
with how you®"re going to address their issue of getting
back to the alley, and as Commissioner Hood said, we want
to memorialize 1t, make sure it"s a part of any order
going forward, should this be approved.

The other thing that 1°d like for the
Applicant to address is, you know, we*ve heard Office of
Planning talk about their concerns with density. We"ve

heard neighbors talk about their concerns of density.
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And 1"ve heard you talk about what you think is the best
solution, and that"s what we"ve seen put forward. But
you"re asking us to just accept your word that this is
the best solution without showing us some of the other
solutions that you®ve studied on how you might reduce the
density.

I would feel more comfortable -- because
I"m not there yet -- but I would feel more comfortable
getting to a point of approval if we"re able to address
the concerns of density as well as the alley access
concerns. So that"s something that 1°d like to see come

back to this Board before I"m ready to deliberate on

this.

VICE-CHAIRPERSON HILL: Yeah, and Madam
Chair, just so the people that were in opposition -- If
you could zoom back in there again, because I am -- 1

want to also mention that as far as this being written
somewhere, that, you know, just to get this one somewhat
resolved, that you were proposing was a gate go through
the parking area to get your trash out onto the alley.

CHAIRPERSON HEATH: Can you point that out

again?

MR. ZAYETS: Sure, so there®s actually a
total of one -- can you scroll to the right, David,
please? -- so the east-west demarcations, those are,
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we" 1l call the lot lines for our neighbors. So Mr.
Jackson 1s where the current cursor iIs. The other
gentleman -- 1 don"t have his name -- he"s further north.
He"s actually right there. 1 mean, we could --

VICE-CHAIRPERSON HILL: They®"re currently
landlocked, is also what you said, right?

MR. ZAYETS: They are.

VICE-CHAIRPERSON HILL: So their trash is
going out front, on the porch.

MR. ZAYETS: Correct. But the majority of
their lot is landlocked not to a property that we own.
It"s to a garage that we can"t obtain, basically.

VICE-CHAIRPERSON HILL: You can"t find the
owner.

MR. ZAYETS: We don"t know who that
individual 1s. So, you know, we could certainly put a
gate somewhere, wherever i1t logically fits, and create
some sort of a connection, but that"s probably something
that, you know, 1 can®"t come up with an answer at the
moment. But we"ll certainly —-

VICE-CHAIRPERSON HILL: But when you come
back, I mean, 1*d like to see where it logically fits.

MR. ZAYETS: Okay.

COMMISSIONER HOOD: And also have those

conversations with the neighbor. Hopefully we won"t be
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hostile, but have those conversations so 1t"1l work out.
It would be a win-win for everybody, and that"s what
we"re going to be looking for, what I"m going to be
looking for.

MR. ZAYETS: Thank you.

VICE-CHAIRPERSON HILL: And then also to
follow onto what Madam Chair had to say, the -- 1 mean,
I"m not there yet either. And so, you know, to see what
could be done and why that doesn®"t work for you, and iIf
you put In -- you know, If you wanted to put in the
numbers there about, you know, the, you know, the gas,
the oil that"s in the land that you have to remove and
everything, and how that somehow works to get me to a
place, where, you know, 1 see that the standard is met,
and, yeah, 1 mean, again, 1°d like to see what you would
be doing and how that wouldn®t work.

COMMISSIONER HOOD: Let me just echo on
Board member Hill. 1 know we"re asking for a lot, but if
you can just spell out that nexus for me, along with
that, 1 think that will help me rationalize. 1 think 1
have 1t, but that would help me to -- when I"m putting
all these things -- putting everything together.

MR. ZAYETS: Thank you. Will do.

CHAIRPERSON HEATH: Okay. So we"re going

to continue this. 1 think we"ll put 1t on for --
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MR. MOY: Madam Chair, were you thinking 1in
terms of a decision meeting, or a continued hearing?

CHAIRPERSON HEATH: I think we could put it
on for a decision. | think we"ve heard everything that
we need to. Maybe we -- we may have questions regarding
the new information that we"re asking for, so 1 think
iIt"s probably better for us to make this a limited
hearing, rather than a decision.

MR. MOY: Okay. [I"m not hearing i1t from
the Applicant for how long it would take -- you haven®t
-— 1 think you®"ve covered the additional information that
the Board®"s requesting.

CHAIRPERSON HEATH: How much time does the
Applicant feel you need to be able to get us this
information?

MR. ZAYETS: So, I know with the surveyor®s
office. 1 just want to verify the metes and bounds and
everything else. That we need about 2 weeks, and about a
week with the architecture, so cumulatively 3 weeks
should be sufficient, i1If that"s possible.

COMMISSIONER HOOD: Will that include your
conversations with the neighbors?

MR. ZAYETS: We will do that in
conjunction.

COMMISSIONER HOOD: Okay .
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MR. MOY: All right. Madam Chair, that
would take us iInto the new year, and I have to say that
on your docket for the first two hearings in January,
they"re pretty full. Yeah, they"re pretty full. That"s
why 1 asked whether or not you wanted decision-making,
because, you know, we could slide them into the afternoon
of January the 19th. But at this point we"re looking at
January the 26th, which, 1f 1t"s going to be there, 1
could do 1t sooner, because the other two dates in
January, you have 10 or 12 cases for the two hearings in
January.

So if you"re willing to add one more, we
could do that. So I would suggest that maybe January the

CHAIRPERSON HEATH: Twenty-sixth?

COMMISSIONER HOOD: Let me just say this.
Unless that hurts the Applicant -- 1If you don"t do the
26th, I"m backing the 2nd. And that would be another --
and 1"m not --

CHAIRPERSON HEATH: Of February?

COMMISSIONER HOOD: Yeah. If that hurts
you all then I*11 come iIn. But whatever day it is, if
you want to do the 26th you can wait until the 2nd, but
iIT you"re going to do it sooner, I would ask, Madam

Chair, that we put i1t at the beginning so I can come and
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leave.

CHAIRPERSON HEATH: Why don"t we do 1t the

2nd?
COMMISSIONER HOOD: Is that too far?
CHAIRPERSON HEATH: February 2nd.
MR. ZAYETS: February.
CHAIRPERSON HEATH: That"s February 2nd.
Right.

COMMISSIONER HOOD: Hook.

MR. JACKSON: February 2nd.

CHAIRPERSON HEATH: February 2nd. This
would be on for a limited hearing.

MR. JACKSON: Same time?

CHAIRPERSON HEATH: Yes. All right?

MR. MOY: So February 2nd, a limited
hearing. Would the Board care for any deadlines for the
submissions? Maybe the week before, which would put us
at -- that would put us at January the - January the
26th?

CHAIRPERSON HEATH: Okay. All right. So
all of the documentation that we"ve requested back into
the Board by the 26th of January. Okay. Thank you.

MR. MOY: Did you want the Office of
Planning to weigh In or not?

CHAIRPERSON HEATH: That would be helpful,
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to see 1T there®s a change in your position, based on
this information. Thank you.

MR. ZAYETS: Thank you all.

CHAIRPERSON HEATH: Thank you. So we"ll
take a 5-minute break, and come back with, 1 think, our
last case, at this point.

[Break taken from 11:49 to 11:58 a.m.]

CHAIRPERSON HEATH: All right. That was a
little longer than 5 minutes but we"ll come back to
order. So, Mr. Moy, if you could call our next case.

APPLICATION NO. 19124

MR. MOY: Yes. Thank you, Madam Chair.
That would be Application No. 19124, of Eye Street --
E-y-e -- Eye Street JV LLC, as advertised and publicly
noticed for variance relief from the closed court width
and area requirements under 776, and a special exception
from the roof structure setback requirements under 411
and 770.6, and this i1s to construct a new mixed-use
residential buirlding in the DD/C-3-C District, located on
Square 453 and Lots 40, 50, 815-819, 821, 835, and a
portion of a public alley to be closed.

CHAIRPERSON HEATH: Okay. All right. |IT
you could please introduce yourselves.

MS. SHIKER: Yes. Good afternoon. My name

IS Christine Shiker with the law firm of Holland &
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Knight.

MS. BLOOMFIELD: Good morning. Jessica
Bloomfield with the law firm of Holland & Knight.

MR. SALPINI: Kirk Salpini with Monument
Realty, the Applicant.

MR. HOLZBACH: Robert Holzbach with Hickok
Cole Architects, architect for the building.

CHAIRPERSON HEATH: Okay. So because
you“ve requested relief under the new penthouse
regulations, we are going to -- I*1l -- you"re aware that
those regulations are not yet In effect so we can"t
decide on this case today. We can go forward with a full
hearing, I assume, because you®re all here that we should
go forward, that that would be your preference, to go
forward with a full hearing. And then at the conclusion
of the hearing, the Board will let you know if there"s
any additional information that we need to hear, but we
would want to put this on for a decision later, once the
regs are in effect.

MS. SHIKER: Okay. And to clarify, the
relief 1s the same under the two regulations. It"s the
approved regulations that give us the opportunity to have
design flexibility that has created an enhanced,
superior, smaller, and more setback penthouse.

CHAIRPERSON HEATH: Okay. All right.
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Mm-hmm. Yeah. We would still wait.

All right. So we"ll allow you to make your
presentation, and if you could focus on primarily the
roof structure relief, 1 think that"s really the area
where we have the most question at this point. Other
members of the Board, questions that you want to ask or
have them -- things you want to have them focus on?

VICE-CHAIRPERSON HILL: Yeah. During your
presentation, | mean, for me, again, the three points
that OP, for the penthouse relief, were iIn dispute with,
I guess, denial of, and why those are necessary, and how
that i1s towards the variance, and why you need those
three points.

MS. SHIKER: Absolutely. 1 would like to
point out that we have continued to work with the Office
of Planning since the report came out. They, In the
report, five of the eight setbacks, Office of Planning
supported. Three, they raised concerns and said they did
not support. We have provided additional information to
the Office of Planning, as recently as yesterday and last
night, better explaining and depicting how we meet the
test iIn 411, and I won"t speak for Mr. Cochran but I do
believe that we"ve gotten over those concerns, but we can
walk the Board through them as well, so that you fully

understand exactly how we meet that test.
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CHAIRPERSON HEATH: Okay. Yeah. If you
could walk us through i1t, then we*"ll -- after we hear
that explanation we"ll hear from Mr. Cochran.

MS. SHIKER: Okay. And do you want us to
focus on all eight setbacks, because we can walk through,
in a circle. We"re prepared to do that. Or would you
prefer for us to focus on the three that were identified
in the OP report?

VICE-CHAIRPERSON HILL: Just those three
are fine with me.

MS. SHIKER: Okay. Great.

COMMISSIONER HINKLE: I"m sorry. Just real
quick -- and 1 realize this 1s the Board of Zoning
Adjustment -- but I would be interested to hear how you
think, 1If you do, these setbacks meet the requirements
under the Height Act, i1If you could discuss that as well.

MS. SHIKER: Absolutely, and I will say
that for the four -- 1"m assuming you"re talking about
the four that front onto Eye Street -- we actually have a
written confirmation from the Zoning Administrator that
we can hand in to the record, about compliance with the
1910 Height Act. Basically, the long-standing
interpretation of the 1910 Height Act is that the street
wall is the front of the project abutting the street, and

that as soon as that sets back from the street at the
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upper levels, those become court walls, and while they
are subject to zoning setbacks they have not historically
been determined to be exterior walls for the 1910 Height
Act purpose.

There have been multiple rulings to this
effect. There are a variety of buildings that have been
constructed i1n accordance with that long-standing
interpretation, and I would ask Ms. Bloomfield to go
ahead and hand that ruling in, so we have confirmed that
with him, as way back as May of this year, and the letter
actually came yesterday.

COMMISSIONER HINKLE: Okay. 1 appreciate
that.

MS. SHIKER: Sure. Thank you. All right.
So we can focus on those on Eye Street it there are
further questions, but 1 think we"ll focus on the three
that were raised In the Office of Planning.

I want to give just a little bit of
background about the project before we start through.
This project has gone through a significant evolution,
over the 2-plus years, iIn which 1t has been being
contemplated, designed, refined. We have made seven
presentations to ANC 2C. We®"ve received six letters of
support. We"ve made six presentations to the Wah Luck

House, and we"ll hear from them later, seven
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presentations to HPRB i1n order to get to our concept
approval. There was a full-day hearing at the front of
the Mayor®"s Agent, which the decision was issued on
Thursday of last week -- Thursday or Friday of last week
-— supporting the project and approving the demolition.

So this project has had just a very long
history iIn getting to where it is, and we believe, as a
team, that it"s gotten to a good place, that i1t"s good
project. It results In significant historic
preservation, both in the quality of the historic
preservation as well as the amount of historic
preservation. And that historic preservation is one of
our conditions that 411 talks about, a buirlding condition
that really leads us to having some setback issues,
especially along the south side.

I will point out that there are -- go ahead
and put up a site plan -- nine contributing buildings --
excuse me, ten contributing buildings on the site. The
Mayor®s Agent has approved demolition of one, so nine
will be preserved. Interesting, and very unique to the
site, i1s that seven of them front on Eye Street but two
of them front on the alley. So you are very constrained
in terms of your floor plate because you are fighting
historic preservation both on the front and back, to get

to a floor plate which really limits and constrains the
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top level of the project, which is what results iIn our
penthouse setback issues.

When the new regulations were approved, we
were fortunate to be able to think about some design
flexibility. We originally had proposed an 18-1/2-foot
penthouse. That was what was approved by HPRB. It had
much more significant setback relief on all four sides.
It had more height density. It was more visible. We"ve
been able, with these new approved regulations, to have
multiple levels, to go up to 20 feet, and we"re going to
talk about a generator here in a second, that now we have
the option to put it on top of space. So, really, those
approved regulations are serving their function and
allowing us to create a 3D puzzle, which i1s very tight
and very constrained, but we get the mechanical space in
and the access up to the roof.

I would ask Mr. Holzbach to go ahead and
pull up the first site plan that he and 1 have talked
about.

VICE-CHAIRPERSON HILL: May 1 just ask you
a quick question --

MS. SHIKER: Sure.

VICE-CHAIRPERSON HILL: -- before you move
on with that slide? You have to save those green ones in

the back?
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MS. SHIKER: That"s correct.

VICE-CHAIRPERSON HILL: Right. So that"s
-- 1 live around the corner from there, and so that"s the
alley right there. Correct?

MS. SHIKER: That is correct. So iIt"s a
30-foot east-west alley and a 15-foot north-south alley.

VICE-CHAIRPERSON HILL: Right.

MS. SHIKER: The northern half of the
north-south alley is -- there®s legislation pending to
close 1t, but then to rededicate it at 20 feet, to create
a better alley system.

VICE-CHAIRPERSON HILL: Right.

MS. SHIKER: So that 20-foot alley would
come into the 30-foot alley, and then those two buildings
will be --

VICE-CHAIRPERSON HILL: Right. And that's
the bridge on -- is i1t the second floor?

MS. SHIKER: There®s a second-floor,
single-level bridge that"s very glassy and transparent,
and then the community space that we"ve talked a lot
about 1n our pre-hearing statement will be housed iIn
these historic buildings In the rear.

I will point out -- and we"ll talk In a
minute, about this, as well -- Historic Preservation

Review Board has said that there can be no construction
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over those, so all of a sudden -- over those historic
buildings -- so all of a sudden you®"re set back 60, 65
feet from the front, and now you have a big chunk of your
building taken out of the back, which really limits that
floor plate. We"ll also talk about some setbacks that we
have as we get higher.

I"m going to let Mr. Holzbach do the
details, but 1 want to set the stage of how we meet 411.
It is virtually the same as in the old regulations, but
iIt"s been tweaked a little bit 1n these approved
regulations. It basically says that if there are
operating difficulties, such as meeting building code
requirements for roof access, to achieve reasonable
efficiencies and lower floors, size of building lot, or
other conditions relating to the building or surrounding
area, and I think -- and Rob, can you go to the page that
shows the east tower? -- | think what you®"ll see is that
we, First, we have operating difficulties.

In order to get access to the roof we are
fighting very limited access on the east tower through
those stairs, and the stairs are very constrained in how
we can have access. There is no other viable way -- Mr.
Holzbach will talk through that -- to provide access. We
are not bringing elevator access up to the roof at this

point. That"s the only access. So this is required to
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get the access up there.

Secondly, the other condition -- that this
Board has found that historic preservation can be that
other condition, and as 1 said, the whole blue section on
this plan is the historic buildings fronting on the
alley. No construction can go over there. With a
traditional construction site, you clearly would be
coming out to the property line. You"ll similarly see
that the ninth floor there are setbacks that are required
by historic preservation, right where Mr. Holzbach is
showing, and we would more than meet the setback if we
weren"t required to do those setback. So historic
preservation is that condition that"s referred to.

Mr. Holzbach will talk about how we could
do some contrived technical compliance, but we don*t
believe that"s right for the design of the project,
especially the length of time that this project has gone
through design process. We don®"t want to just tack
something on, and he"ll talk about that.

411.11(b) talks about the intent of the
regulations will not be materially impaired by the
structure. This iIs tucked back In the very far back from
the street. You are not going to be able to see it from
H Street, given approved projects and current

construction that"s there. 1t has very limited
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visibility from the alley, and Mr. Holzbach will show you
some perspectives from that. And then, again, 411.11(c)
says light and era of the adjacent buildings will not be
affected. We are not asking for setback relief on the
east side, which Is where adjacent buildings are. We are
meeting those setbacks. This is only on the alley --
iIt"s a large alley -- and we are set back more than one-
to-one 1T you"re looking at 1t from the lot line. It"s
really just the setbacks.

And so with that 1*m going to turn It over
to Mr. Holzbach to walk through those and show you with
the graphics, and then we can answer questions.

And, I"m sorry, | didn"t talk about the --
I talked mostly about the east tower. The west tower 1is
something that we resolved with Mr. Cochran earlier.

111 have Mr. Holzbach talk about the generator and why
there was some confusion as to whether that"s habitable
space or mechanical space. Why don"t you start there,
please.

MR. HOLZBACH: Sure. Okay. Just for
orientation purposes, the plan we"re looking at here,
this 1s the roof level plan. Actually, this i1s the
penthouse roof level plan. This is the roof level plan.
The red line indicates the properly line around the site.

As you can see, there"s a few in and outs. The building
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here on the left, we"re calling the west building. The
building on the right, we"re calling the east building.
The west building 1s the one building that has occupiable
space for all the tenants, so this i1s necessarily an
occupiable roof and accessible. We are bringing
elevators up to the west building rooftop. So,
therefore, we have a small elevator lobby, a small
restroom, and some furniture storage iIn that area.

Above 1t -- and this i1s where we start to
have the necessity for setback relief -- we"re placing
our generator well, directly on top of the elevator
lobby. Looking at the site, that really is the best
place to put this 10-foot-deep well. 1t"s open to the
sky. We"re stacking it on top of this little elevator
lobby, along with other equipment that requires higher
parapets to hide the equipment.

On the east building there really is no
place to get that additional 10 foot of height. Before
it was -- really, 1t was on i1ts own, open to the sky, and
there was nothing beneath 1t. So here we"re able to get
this 1n that location, and looking at 1t in more detail,
you can see, on the left-hand side of the page, the
generator is right here, the red dashed line indicates
the clearance around it. So every piece of equipment on

the roof requires some level of clearance so that people
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can actually access this equipment and maintain i1t.

Included in this well we have the outside
air —— I"m sorry -- the stair pressurization fans. So
there"s a fan here, on the north side of this, and also a
fan on the south side. These are fans that provide stair
pressurization to the egress stairs, all the way down
through the building. We®"ve pulled them into this larger
well as a way to reduce the height outside of the well,
down to 13 feet. But largely -- so there®s a lot of
equipment we"re tucking into this one space.

Looking at the section on the right, here,
again, we"re taking advantage of the 20-foot height
allowance. Inside the well, basically there"s a
requirement for 10 feet of clearance for the generator.
We have 8 iInches of insulation and then a thickened slab
in that location because of the weight of the generator,
a 1-foot slab. 1t leaves us with 8 feet clear to the
underside of the structure, and then with any type of
plenum, maximum we can use i1s 10 inches, so the minimum 7
foot 6 allowable there.

So this 1s as, kind of, compact as we can make it In
section and in plan. So that"s why I refer you to the
left-hand side. We have the two stalr pressurization
fans, the generator. We have the outdoor air unit that

supplies air to the lobby. There®"s a hatch and then also
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a toilet fan, which i1s directly located on top of the
restroom here, iIn section. So all of that equipment is
packed in there as tightly as possible, but still we
require relief. We"re only able to set back 15 feet 6
inches from the alley, from the north-south alley side,
where we have a 20-foot setback.

Should we take questions on individual
pieces or go forward through all of them?

CHAIRPERSON HEATH: We®"ll ask questions as
you forward.

MR. HOLZBACH: Great.

MS. SHIKER: Okay. Thank you.

MR. HOLZBACH: So skipping ahead to the
other issue, which is the 6-foot-9-inch setback along the
east-west alley, technically, this i1s something that
really i1s set back because of the -- 1t"s a setback issue
related to the notch that we®ve taken out of the building
to accommodate the HPRB®"s request for not building over
the alley structures. We"re set back 51 feet, 7-1/2
inches from the north-south alley. From here to here 1is
our setback. We"re set back an additional 21 feet 10
inches from the east-west alley. So there®s a big bite
taken out of our building.

This is an architectural solution that

we"re proposing here, which is really about the fact that
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we"ve got our mechanical screen wall that comes across
and ties iInto this stailr pressurization shaft. |ITf we
were to pull this wall over to comply with a setback of
12 feet, we feel that we"re just further complicating
this elevation. And 1711 show you a view of this from
the ground level. Basically, 1t"s Imperceptible. In
fact, 1t"s a better condition now than when 1t was an
18-foot-6 setback.

And just to put It In context, again, this
iIs the condition for both of the setback requests we"re
asking for on the east building. This is tucked into the
center of the larger block, and we®ll show you a view
from roughly the intersection of the alleyways and a
little bit further back. We tried, also, to show you
some view from H Street, and when we looked at It we set
the camera on the sidewalk across, on the south side of H
Street, looking towards the penthouse, and we realized
that you couldn®"t actually see it over the rooftops of
the existing buildings. So we really do feel this is
something you only see from inside the alleyway.

So this 1s a view looking -- again, this is
the north-south alley; this i1s the east-west alley --
this i1s a view looking upwards towards the setback here,
so that the penthouse area iIn question is located iIn this

zone. You"ll note that we are setting back our building
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5 feet 2 iInches at the ninth floor, and going up nine and
ten set back further from the property line.

This 1s the current proposal, and then on
the screen you"ll see, this is where -- 1T 1t"s 18 feet
6, one continuous height, this is what happens. So just
back and forth. You can see it actually is not visible
from this location, under the proposed regulations.
Stepping further back --

VICE-CHAIRPERSON HILL: And just to be
clear, 1T you go back one, that"s the alley.

MR. HOLZBACH: Yes.

VICE-CHAIRPERSON HILL: And you®re in the
alley right now and you"re looking -- those are the ones
that HPRB had you keep.

MR. HOLZBACH: Exactly, yes, and then you
can see the pretty major setback that we went through
over these alley structures.

VICE-CHAIRPERSON HILL: Sure.

MR. HOLZBACH: And then, so stepping a
little bit further back, again, this i1s the one-story and
the two-story contributing structures. This is the Wah
Luck House in the distance. This is our setback at the
ninth floor, and the is the only portion that"s visible
under our proposal, and then under the 18-foot-6

penthouse, this i1s where we are.
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So, moving forward, the other part of
relief that was i1n question was the 8-foot-8 setback for
the habitable space, and this section is really driven by
how can we access these habitable spaces on the roof. As
you can see, the penthouse is as packed as we can make
it. We are not bringing elevators to the roof in this
location. That"s just not -- 1f we were to do that, we
would expand in all directions in order to gain access to
these spaces, and the equipment would then force even
more setback relief on all sides. So we didn"t think
that was a good idea.

So it comes down to how do you actually
access this by stairs, and we looked at several different
options. We looked at a straight run, a switchback
stair, and a circular stairs, which we"ll show you that
work. And to us, really, the only viable option is the
straight-run stair, because it"s the most efficient and
direct way to the roof.

So, going forward -- In order to talk
through this we need to step down to the tenth floor
level. What we"re looking at here is the tenth floor
plan. The red dashed line indicates the penthouse above.
The zone here, on the left side of the plan, and then
along the bottom, and then hooking up to the north, those

are the habitable spaces above. All of the space iInside
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this dashed area i1s the mechanical equipment above. So
our stairs have to land somewhere iIn this zone.

So we"re going to take a look at one unit
in particular, just as an example. On the left-hand
side, this is the tenth floor, the penthouse level, and a
section through, that also describes our issue. So as we
enter -- we found that the best way i1s to enter and then
have the stair upon entry, so we"re setting back 3 feet
past the closet. As you enter you go up the stairs, and
the hatch -- i1t"s a little hard to see, but we"ve made --
in all of the plans you"ll see there"s a gray hatch over
the space that affects livable space below, so that
basically there®s no head clearance in the area that"s iIn
gray. So there"s no head clearance iIn this zone that"s
indicated i1n gray.

You®"ll see here, as the stair runs up to
the penthouse, we"re turning it 90 degrees and taking the
last four risers at a turn, iIn order to minimize the
effect of rather than going straight up. So what we have
here 1s -- the challenge 1s that we"ve got a head height
clearance i1ssue. Where can the stairs start and then
where does 1t land? So what we"ve done is we"re showing
here iIn section the fact that there®s some mechanical
equipment in the foyer, where they were bringing outside

air in, serving the whole unit with that ductwork, and
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there®s also a unit in the ceiling there, which brings
the entry foyer down to 7 feet 9. We have to maintain
6-feet-9 clearance where the stair starts. And then, as
you can see, we"re then -- as soon as we maintain
7-feet-9 clearance below, we then have a landing, and
then we run up the rest of the way, again, In order to
minimize the amount that we"re pushing out towards the
setback. So that, in this case, gives us an 8-foot-8
setback request.

Going forward, I*1l1 show you a couple of
other options. We have the switchback stair option, and
this i1s sort of a -- 1 think you can tell right away how
much 1t impacts the tenth floor planning. We"ll look at
one unit iIn particular and you can see, at the tenth
floor, you enter the stairs straight off of the entry
door, you switch back, and then you go up. That"s iIn
order to allow access into the unit. |If you had flipped
it, if you were coming In through -- on this side, which
would be the right-hand side, you would literally not be
able to get Into the unit.

But then -- so 1t works on the tenth floor,
but then on the upper floor, you"re coming up and then
you land right here. Because of the line of the
mechanical penthouse, there"s actually no way to get into

the unit there, so i1t causes further problems with that.
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And, again, the section issues are exactly the same.
Additionally, 1t takes up a lot of square footage on the
ninth floor plan, as you can see. It truly does occupy
most of that livable space.

And then the circular stairs, really the
exact same issue as the switchback stair. It takes up a
little bit less area i1n plan, but 1t"s still -- i1ts wide
points are right where we don"t want 1t, and, again,
because of where the mechanical space stops iIn our
occupiable area is above, gives us the chance for
bringing up a stair. So the same issue here. At the
entry level there"s only -- in this unit there®s only 1
foot 3 1Inches where you can squeeze by, and you
physically couldn®"t do that, but that"s the result. And
then up above it actually does work except i1t leaves this
area to the north of the stair iInaccessible.

So one last thing, and this is what Ms.
Shiker mentioned here, which is we can actually provide
technical compliance with this, but we just don"t think
It"s really a great i1dea, architecturally. This section
shows you the setbacks. As we go up there"s the ninth
floor setback, 5 feet 2 inches, and then the penthouse
setback. Zooming in there, it"s possible that we could
create a trellis, a 51 percent covered trellis at the

roof line, and extend that out the 5 feet 2, giving us,
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technically, a 13-foot-10-inch setback. We don®"t think
that"s a great i1dea, but we do believe that given our
setbacks for the entire building, that it should be taken
into consideration for our setback relief request.

So just to summarize, and this is overall,
we have -- this i1s the views from Eye Street. This is
what we"re proposing now, with taking advantage of the
new regulations. First is the 18-foot setback, or the
18-foot-6 height requirement. Another view. This is
further to the east along Eye Street. This is the
proposed regulations and then the current regulations.
So we really are able to minimize the effect, utilizing
the benefits of the new regulations. And then --

ATTENDEE: [Inaudible comment.]

MR. HOLZBACH: Sure.

ATTENDEE: [Inaudible comment.]

MR. HOLZBACH: Current? No. This is our
current proposal, future regs, and then this is the 18
foot 6. And then new regs, current regs.

MS. SHIKER: And the current -- excuse me -
- the 18-6 option was what we submitted the application
on.

MR. HOLZBACH: That"s right, and then,
again, just to finish with the alley, just a repeat of

these views, the current proposal, new regulations;
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previous proposal, current regulations; and then the same
thing here.

So I think, in all cases, we"re able to
really, you know, take advantage of the intent of the new
regulations and reduce the overall apparent size of that
penthouse.

MS. SHIKER: And I started with framing how
we met the standard in 411. 1"m happy to go through that
again now, since you"ve heard 1t, or I can answer
questions.

COMMISSIONER HOOD: [I"m just curious. With
the proposal for the new regulations, how were you able
to get to that? Was i1t because of modern technology?

I"m just curious. How were you able to get there?

MS. SHIKER: Well, we were able to stack a
very big piece of equipment on top of an elevator lobby,
and that just fits in the 20 feet, according to Mr.
Holzbach, and that took a big piece of mechanical
equipment, and you"ve got a double layer. You could not
do that under the current regulations. We also were able
to evaluate different options for access to the roof,
because as you"re allowed to have habitable space now.
And so by bringing the stairs up, as opposed to an
elevator override, you have more flexibility of having

lower heights, because you don"t need 18-1/2 feet for an
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occupiable space. People may want i1t, but 12 feet is
that section of the penthouse that"s proposed.

COMMISSIONER HOOD: Okay. All right.
Thank you.

CHAIRPERSON HEATH: 1Is that the conclusion
of your presentation?

MS. SHIKER: Yes. That focuses on those
three setbacks and we"re happy to answer any other
questions that the Board may have.

CHAIRPERSON HEATH: Okay. Thank you.
Great. So I°d like to hear from Mr. Cochran at this
point.

MR. COCHRAN: Thank you, Madam Chair. 1°d
like to go into a few details, because the new
regulations are so new they"re not even iIn effect yet.

CHAIRPERSON HEATH: Right.

MR. COCHRAN: Ms. Shiker i1s correct. We
did get the information last night. We looked at it last
night and this morning, and do agree that all of the
special exception relief 1s appropriate. Let me just
explain a little bit about it.

We"d already said that we were fine with
variance relief, as you know. We"d already thought that
the Applicant was okay for four out of the six setbacks

on the eastern penthouse and one of the two on the

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

126

western. The Applicant explained just now more on about
the mechanical setup on the western penthouse. That
satisfties us fine.

On the eastern one there®s a little bit
more subtlety involved. First off, we looked at the
access that they"re providing not so much access to
habitable space, as access to the roof, and that"s a fine
distinction between the two but 1"m trying to look
forward to the next year or two or so of iInterpretation
of the new regulations.

So because the Applicant isn"t able to
provide an elevator on the eastern part of the building,
that would give access to the roof and provide ADA access
and whatnot, they are using stairs to get up. There 1s,
in effect, leftover space 1t they put those stairs in,
and we looked at whether we should say, well, okay,
you"ve met the test for the access to the roof but why
can"t you pull back the wall for the habitable space by 3
feet 4 Inches? And as we looked at that, we realized 1t
would make this sort of zigzag effect, which would make
that setback even more prominent than 1t iIs now, not
something that was intended by the new regulations. So
having a uniform wall on the south side does seem to make
more sense, and it just happens that in that way they“re

able to get another 3 feet-plus of habitable space on the
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roof.

Let"s see. The architect mentioned
something about, well, they could comply if they did the
51 percent trellis. 1"m not the Zoning Administrator. |
wouldn®"t want you to think that that"s necessarily the
case without a ruling from the Zoning Administrator, that
that 51 percent would constitute a roof, and, besides,
the Applicant would have to go to HP for additional
review, even iIf the ZA said, "Well, that trellis is a
roof."

So, all in all, for this particular
building, in this location, given the historic
preservation considerations, we do think that they have
demonstrated that they meet the special exception test
for the setback relief.

CHAIRPERSON HEATH: Okay. Thank you for
that explanation. That"s really helpful. Go ahead.

VICE-CHAIRPERSON HILL: Just for clarity,
for me, for later, so you said the access to habitable
space versus access to the roof -- what"s the
distinction?

MR. COCHRAN: It"s typically reasonable for
a building to have access to the roof, and the only way
to get access to the roof on this is through those

staircases. Access to the habitable space -- well, the
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habitable space i1s sort of one of the bonuses that came
with the new regulations. They"d be completely entitled
to that 1Tt they were 3 feet 4 inches back from that upper
wall. We just don"t want to say that access to the
habitable space is the driver here. 1In a typical
situation, if you can get access to the habitable space
within the zoning regulations, well then, all well and
good.

But we don"t want -- | realize that each
BZA case stands on i1ts own, but this i1s one of the first
ones under the regulations that will come into effect, I
think, later this month. So we wouldn®"t want the OP
position to be, every time you need a setback relief to
get to habitable space on the roof, that i1t is therefore
jJustified just to get access to that habitable space.
There are going to be times when 1t may well be that you
don®"t meet the special exception tests, and therefore,
you aren"t entitled to relief to get access to habitable
space on the roof. You just have to forego it.

VICE-CHAIRPERSON HILL: Okay. Thank you.
I was just curious where you"re going to be later.

CHAIRPERSON HEATH: All right. Applicant,
any questions of Office of Planning?

MS. SHIKER: No, we don"t.

CHAIRPERSON HEATH: Okay. All right.
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Thank you, Mr. Cochran.

All right. Let"s see where we are. All
right. 1Is there anyone here from DDOT on this
application? We do have a letter of no objection from
DDOT, and we also have a letter of approval from the ANC,
with two conditions, one about community space and the
other about maintenance and upkeep. Can you speak to
where you stand on these two ANC conditions?

MS. SHIKER: Sure. As | said earlier, we
have had an extensive time of work with the ANC. Our
first letter of support was actually issued in October of
2013. There have been six total letters of support. The
community space was a direct result of extensive
negotiations with both the community and the ANC, and we
have committed to the community space. We detailed i1t iIn
our pre-hearing submission. 1t is actually part of the
special merit project that was approved by the Mayor®s
Agent, as well, so it is a condition of the Mayor®s Agent
approval as well, so 1t will continue on as part of that
requirement.

With respect to the upkeep and maintenance,
we will absolutely maintain the public space fronting the
project on Eye Street, which is required by law. As part
of the alley closing and dedication process, we have

committed, and the legislation requires that the
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Applicant maintain and upkeep those portions of the
alley. In October of 2015, was the first time this park
came up, and there was no discussion about i1t. It was
included i1in the motion and there was very little detail.
So at this point we haven"t agreed to that because we"re
not really sure what it i1s. It"s also not related to
this relief so we figured as we continued to work with
the ANC, as we most certainly will, we will continue to
talk to them about what that iIs. But it Is not something
that we"re prepared to agree to today, given that it"s
not related to the relief, and 1t"s something kind of new
that"s come up after 2 years of working together.

CHAIRPERSON HEATH: Okay. All right. s
there anyone here from ANC 2C?

[No audible response.]

CHAIRPERSON HEATH: No one here? Okay.
All right. Thank you for those comments.

Is there anyone here wishing to speak iIn
support? Okay. Anyone who i1s wishing to speak iIn
support of this application, if you would please come
forward. And what 1°11 have you do, once you"re seated,
is 1T you could give us your name. We®"ll give you 3
minutes to make your statement.

MS. LEE: Thank you, Chairman Heath and

members of the Board.
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My name is Linda Lee, and to save the time
that 1 would like to read my own statement.

My family and 1 are long-time members of
the Chinatown communities and the neighborhood property
owners. |In fact, my husband grew up in Chinatown and
attended the high school in D.C.

The proposed project will be an Important
new addition to the neighborhood and would significantly
improve the existing site condition, would preserve and
enhance the historic structure of the site, and would be
fully compatible with the surrounding neighborhood
character.

Over the past few years, | have seen the
evolution of the project as the Applicants had addressed
concerns raised by the ANC community members, HPRB, and
other stakeholders in the city. The project has received
continuous support throughout the process. In
particular, and as i1t related to BZA approval, | support
the Applicant®s request for a variance from the court
width and area requirement, and for a special exception
for the penthouse setback requirements. This requested
relief would allow the Applicants to move forward with
the project without creating another negative impact.

It"s been 3 years, and more than that. |1

sincerely urge and request that this Board approve the
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Application so that the project can move forward as
quickly as possible, to revitalize the area, because look
at Eye Street. Across the street from this particular
project is already almost completed, and we have been
working on this for the last 3 years, and 1°d really like
to see the revitalization of Chinatown in creating this
project. Thank you.

CHAIRPERSON HEATH: Thank you. Board, any
questions of this witness?

[No audible response.]

CHAIRPERSON HEATH: All right. Thank you
so much.

Is there anyone else wishing to speak iIn
support?

[No audible response.]

CHAIRPERSON HEATH: Anyone wishing to speak
In opposition to this application? Anyone in opposition?

Okay. If you®"re wishing to speak in
opposition, please come forward at this time.

Are you both wishing to speak 1In
opposition? You can make sure your microphone is on
please. Push the button that says --

INTERPRETER: 1 will be Mr. Leung®s
interpreter here.

CHAIRPERSON HEATH: Okay. We"ll give you 3
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minutes. |If you could just give us his name, and then
you"ll have three minutes to make your statement.

INTERPRETER: Is it like each person will
have -- of course, | think Mr. Leung would like to speak
first, In Mandarin, and then 1 will interpret after.

CHAIRPERSON HEATH: After he"s spoken?

INTERPRETER: Yeah. After him spoken.

CHAIRPERSON HEATH: Okay. All right. So
then we"ll be a little more lenient with the time --

INTERPRETER: Thank you very much.

CHAIRPERSON HEATH: -- since you need to
translate, but we"ll allow him to speak and then you can
translate for us. Thank you.

MR. LEUNG: [Presents testimony in
Mandarin.]

INTERPRETER: Mr. Leung is a resident at
Wah Luck building. That"s the residence building next to
the project and at this hearing, and he said there®s
supposed to be an interpreter for him. He has not
arrived.

MR. LEUNG: [Continues testimony 1in
Mandarin.]

INTERPRETER: So Mr. Leung said we just
submitted a written statement with our opinions as to the

project. Hope you have received it now.
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CHAIRPERSON HEATH: Do you know 1f there®s
a hard copy of that statement?

INTERPRETER: 1 think there 1is.

CHAIRPERSON HEATH: Oh, that®"s this one?
Okay. Okay. Then we have it. Yes, we did receive it.

MR. LEUNG: [Continues testimony in
Mandarin.]

INTERPRETER: Mr. Leung said, basically,
our opinions as to the building has been listed iIn the
letter, the written statement, but he just wanted to
emphasize one more thing, that he would like to ask, you
know, 1f you could, you know, send someone to the site to
actually see the site and evaluate the actual i1mpact of,
you know, the residents, the community, in that area, iIf
possible.

MR. LEUNG: [Continues testimony in
Mandarin.]

INTERPRETER: That"s his -- that"s all he"s
requesting, just to have someone to actually go to the
site and evaluate 1t.

MR. LEUNG: Okay. Thank you.

CHAIRPERSON HEATH: Okay. Thank you. So
as | understand it from his letter, his concerns are
primarily related to the impact of loss of sunlight

because of the new development. Aside from the
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construction issues, the main issue is loss of sunlight?

INTERPRETER: He does have that concern
because of the height of the new project, that 1t may
cause some impact to Wah Luck building, maybe some light
or other associated matters.

CHAIRPERSON HEATH: Okay. All right.
Thank you.

I assume the Board has no questions?

[No audible response.]

CHAIRPERSON HEATH: Were there any
questions of -- okay. All right.

Does the Applicant want to speak to those
concerns? | assume, as a part of your neighborhood
community outreach and work with the ANC that you®ve done
work with the Wah Luck House?

MR. SHIKER: Yes. Mr. Salpini can talk
about 1It.

CHAIRPERSON HEATH: Okay.

MR. SALPINI: Yes. We"ve had many meetings
with the Wah Luck Tenants® Association, provided
interpreters through most of those meetings, listened to
their concerns, and tried our best to respond. One of
the responses that we made, for instance, was pulling
back the edge of the building, or the height of the

building closest to the Wah Luck House, and setting that

OLENDER REPORTING, INC.
1100 Connecticut Avenue N.W., #810, Washington, D.C. 20036
Washington: 202-898-1108 e Baltimore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136

down a little bit and lowering that height closest to
them.

In addition, I would say the proposed
design, using the new regulations, actually, has a
shorter penthouse site than what we were showing before.
It"s 12 feet high closest to the Wah Luck House, whereas
before 1t was going to be 18 feet 6 inches, continuous,
around. So we do think that, in regards to loss of
sunlight, that this i1s a positive change relative to that
concern.

We also heard from them concerns about
construction activities, noise, et cetera, and tried to
assure them that we would follow whatever the regulations
are that DCRA places on the permits.

CHAIRPERSON HEATH: Okay. All right.
Board, any other questions of the Applicant?

[No audible response.]

CHAIRPERSON HEATH: Okay. All right.

Thank you.

So at this point, we"ll turn back to you
for your closing.

MS. SHIKER: We believe, by the submissions
that you have and the additional testimony that we have
provided today, and we will submit copies of all of those

PowerPoint slides 1into the record -- we have them with us
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to do -- we believe that we do meet the burden of proof
for both the variance and the special exception relief,
and we would ask that the Board deliberate and grant the
relief as soon as i1t feels that i1t"s able to, based on
the effective date of the regulations. |1 know in some
other cases the Board has moved forward, but i1f the Board
Is more comfortable waiting then, we would ask that be
done at the soon as possible date, once they"re
effective.

CHAIRPERSON HEATH: Okay. Thank you. So we
will close this hearing. | don"t know that -- I don"t
have any additional information beyond what you®ve said
you"ll submit, just this presentation. |If we could get
that into the record that would be helpful.

Board, i1s there anything else you®"d like to
see of this applicant In the meantime?

[No audible response.]

CHAIRPERSON HEATH: Okay. So we"ll put
this on for decision, and, Mr. Moy, it would probably
make sense to look at February 2nd? Magic date for you.
But that will give us, we think, enough time so that the
new regulations will be in place -- we think, we hope.

[Pause.]

CHAIRPERSON HEATH: Okay. So February --

February 2nd 1s where we are.
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MR. MOY: February 2nd 1t is. Thank you.

CHAIRPERSON HEATH: Okay. All right.
Okay. So, again, this will be on for decision on
February 2nd.

MS. SHIKER: Okay. Thank you.

CHAIRPERSON HEATH: We appreciate the work
that you did with Office of Planning, even as late as
last night and this morning, so | think that has helped
quite a bit for us to feel a little bit more comfortable,
and once the regs are iIn place, I think we"ll be able to
deliberate and decide on this.

MS. SHIKER: Okay. Thank you very much.

CHAIRPERSON HEATH: thank you.

MR. SALPINI: Yeah. Thanks, thanks very
much. We appreciate you letting us pioneer under these
proposed regulations.

CHAIRPERSON HEATH: Thanks for taking the
chances. It looks like you"ve produced a better project
as a result, so we appreciate that.

MR. SALPINI: Thank you.

CHAIRPERSON HEATH: Mr. Moy, do we have any
other matters coming before the Board today?

MR. MOY: No, I think we"re good, Madam
Chair.

CHAIRPERSON HEATH: Good. Thank you. So
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we"re adjourned.
[Whereupon, at 12:52 p.m., the public

hearing was adjourned.]
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